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Sheehan & Associates, P.C.
Spencer Sheehan

60 Cuttermill Rd Ste 409
Great Neck, NY 11021-3104
Telephone: (516) 268-7080
spencer@spencersheehan.com

United States District Court

Eastern District of New York 1:21-cv-00443
Michael Fleischer, individually and on
behalf of all others similarly situated,
Plaintiff,
- against - Complaint
Aldi Inc.,
Defendant

Plaintiff by attorneys alleges upon information and belief, except for allegations pertaining

to plaintiff, which are based on personal knowledge:

1. AldiInc. (“defendant”) manufactures, distributes, markets, labels and sells “Smoked
White Cheddar — Deli Sliced Cheese” (“Product™) to consumers from its over 2,000 grocery stores

in the United States.
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2. Smoking is a processing method to preserve or improve the flavor of food by

v .

exposing it to smoke, usually from burning wood.

3. Thedrying action of the smoke and the different phenol compounds present in wood
smoke helps to preserve the protein-rich foods such as meat, cheese and fish.

4.  The origins of smoking date to prehistory, as nomadic peoples experimented with

fire and primitive cheese products.
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5. The earliest written records of smoked cheese comes from Roman times, when an
owner of a cheese shop was forced to share space in the Roman market with a baker.

6.  Itwas observed that the baker’s wood burning fire gave a distinct flavor to the cheese
which varied based on the type of wood that was used.

7. For example, hickory wood chips — from deciduous hardwood trees of the genus
Carya — are often used for providing hearty yet sweet flavors to cheese and meat (“hickory™).

8.  Pecan wood, a type of hickory, gives cheese a spicy and nutty taste.

9.  Oak provides smoked flavors of moderate intensity, between fruit woods and
hickory.

10.  While the popularity of smoking decreased in the mid-20"" century due to the
introduction of “convenient” chemical preservatives, the last two decades have seen a resurgence
in smoked foods, as consumers embrace foods made without advanced chemistry and synthetic
ingredients.

11. According to reports out of Wisconsin, the capital of the nation’s cheese production,
the “volume on the smoked cheeses just continues to grow every year. People are seeking bigger
flavors, bolder flavors, deeper flavors.”

12. Cheese industry observers “say smoked cheeses are on the rise, stoked by general
excitement about bacon and other smoked foods.*”2

13. The alternative to using real wood to smoke cheese is using a “smoke flavor,” which

is “smoke condensed into a liquid form.”s

! Kimberly L. Jackson, Smoked cheese: Growth stoked by demand for bolder flavors, Newark Star-Ledger, Dec 30,
2014, Updated Mar 29, 2019.

21d.

3 Matthew Sedacca, Liquid Smoke: The History Behind a Divisive Culinary Shortcut — Barbecue's love/hate
relationship with the manufactured flavor, Eater.com, Jun 15, 2016.
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14.  While this development made it more convenient to enjoy “smoked” foods, it fails
to supply the rich, layered taste provided by phenols and other odor-active compounds present
when a food is smoked.

15. Liquid smoke flavor also contains numerous additives and has been associated with
detrimental health impacts.

16. Whether a food is flavored by “liquid smoke flavor” or from being smoked is
information consumers rely on when making quick purchasing decisions at the grocery store.

17. They will look at the food’s front label and see the name of the food, i.e., Smoked
White Cheddar Cheese, and expect they are buying cheddar cheese which has been smoked. 21
C.F.R. § 101.3(b)(2) (requiring front label to state “common or usual name” of a food).

18.  Where a food is labeled as having a main flavor, consumers expect to be told basic
information on the front of the product about the source of that flavor. 21 C.F.R. § 101.22(i)(1).

19. This information includes whether (1) a food has flavor from the “real” thing, i.e.,
being smoked, (2) the product contains added flavor from the named process (or flavor) even
though it was not subject to that process, i.e., natural smoked flavor and (3) the flavor come from
artificial, synthetic sources, i.e., pyroligneous acid or artificial smoke flavor. 21 C.F.R. § 101.22(i);
21 C.F.R. § 101.22(h)(6).

20. These flavor regulations have established custom and practice so that consumers’
experience primed them to infer from a product’s labeling whether a flavor was entirely from the
characterizing ingredients or not.

21. Most foods contain disclosures such as “naturally flavored,” “other natural flavors”
or “artificially flavored.”

22. “The rule [21 C.F.R. § 101.22(i)] is premised on the simple notion that consumers
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value ‘the real thing’ versus a close substitute and should be able to rely on the label to readily
distinguish between the two. This consumer protection objective is relevant to taste claims
conveyed in advertising as well.”*

23. Consumers prefer foods that are flavored from an ingredient or a natural production
process, instead of by the essential oil, captured and refined “liquid smoke” and extractives — made
in a laboratory — for reasons including nutrition, health and the avoidance of additives and highly
processed ingredients.®

24.  Since the food is labeled as “Smoked White Cheddar Cheese,” consumers expect its
smoked flavor is from being smoked over wood chips.

25. However, the Product’s smoked flavor is not from being smoked over wood chips,

but from added “liquid smoke” flavor, identified as “natural smoke flavor” on the ingredient list.

INGREDIENTS: PASTEURIZED MILK, CHEESE CULTURES, SALT,
MICROBIAL ENZYMES, NATURAL SMOKE FLAVOR.

26. Consumers are misled because the front label fails to tell them what the Product is —
“Natural Smoke Flavored White Cheddar Cheese” — in violation of the requirements of federal
and state law. 21 U.S.C. § 343(i); 21 C.F.R. § 101.22(i)(2)(i).

27. The FDA has warned companies that fail to accurately inform consumers of foods

4 Steven Steinborn, Hogan & Hartson LLP, Regulations: Making Taste Claims, PreparedFoods.com, August 11, 2006.
5 David Andrews, Synthetic ingredients in Natural Flavors and Natural Flavors in Artificial flavors, Environmental
Working Group (EWG).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.preparedfoods.com/articles/105399-regulations-making-taste-claims
https://www.ewg.org/foodscores/content/natural-vs-artificial-flavors/#:~:text=A%20natural%20flavor%20almost%20always,simpler%20than%20%E2%80%9Cnatural%E2%80%9D%20flavors.
https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




