
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------------- 
 
MARK KUSNIER and ROBERT SCHEELE, Individually 
and On Behalf of All Others Similarly Situated,  
 

Plaintiff, 
 

-against- 
 
VIRGIN GALACTIC HOLDINGS, INC., MICHAEL A. 
COLGLAZIER, GEORGE WHITESIDES, MICHAEL 
MOSES, RICHARD BRANSON, and CHAMATH 
PALIHAPITIYA, 
 

Defendants. 
 

--------------------------------------------------------------------- 

 X
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
X 

  
 
21-CV-03070-ARR-TAM 
 
 
 
OPINION & ORDER 
 
 

 

Plaintiffs Mark Kusnier, Robert Scheele, Xinqiang Cui, Justin Carough, Jennifer Ortiz, and 

Richard O’Keefe-Jones bring this putative securities class action against defendants Virgin 

Galactic Holdings, Inc. (“Virgin Galactic”), Richard Branson, Chamath Palihapitiya, George 

Whitesides, Michael Moses, and Michael Colgazier1 alleging violations of Sections 10(b), 20(a), 

and 20A of the Securities Exchange Act of 1934 (“Exchange Act”). Defendants have moved to 

dismiss the Corrected Amended Complaint in its entirety. For the reasons set forth below, I grant 

this motion in part and grant plaintiffs leave to amend pursuant to Rule 15 of the Federal Rules of 

Civil Procedure. 

 
1 The case caption also identifies Doug Ahrens and Jon Campagna as defendants, but plaintiffs 
make no allegations regarding these individuals. The Clerk of Court is instructed to adjust the case 
caption to the above. 
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BACKGROUND 

The Parties 

Plaintiffs Kusnier and Scheele purchased Virgin Galactic securities during the Class Period,2 

and plaintiffs Cui, Carlough, Ortiz, and O’Keefe-Jones purchased common stock in Virgin 

Galactic during the Class Period. Corrected Amended Compl. ¶¶ 28–29, ECF No. 36 (“Compl.”). 

Defendant Virgin Galactic was founded in 2004 and is in the business of taking customers to 

space. Id. ¶ 30. Virgin Galactic trades on the New York Stock Exchange under the ticker SPCE. 

Id. Defendant Branson is the founder of Virgin Galactic and was its controlling shareholder during 

the Class Period. Id. ¶ 31. Defendant Palihapitiya was Chairman of the Board of Social Capital 

Hedosophia Holdings Corp. (“Social Capital”), a special purpose acquisition company (“SPAC”) 

that merged with Virgin Galactic in October 2019. Id. ¶¶ 32, 67. Following the October 2019 

transaction, Palihapitiya was Chairman of the Board of Virgin Galactic. Id. ¶ 32.  

Defendant Whitesides was Virgin Galactic’s CEO from May 2010 through July 2020; he was 

replaced by Defendant Colgazier. Id. ¶¶ 33, 35. Defendant Moses is Virgin Galactic’s President 

for Missions and Safety, a position he has held since June 2016; he was previously Virgin 

Galactic’s Vice President of Operations. Id. ¶ 34. 

Virgin Galactic’s Spacecraft and Safety History 

The spacecraft utilized by Virgin Galactic during the Class Period, Unity and Eve, are a two-

part system consisting of a carrier aircraft and a space shuttle. The carrier, Eve, takes the space 

shuttle to 45,000 feet, then releases the shuttle, Unity, which activates its own engine and flies to 

approximately 275,000 feet, the definition of “space” under U.S. law. Id. ¶¶ 4, 5, 82. The shuttle 

then glides down to Earth from space using a process known as “feathering,” through which Unity 

 
2 Defined as July 10, 2019 through October 14, 2021, inclusive. Corrected Amended Compl. ¶ 1, 
ECF No. 36. 
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deploys wings (the “feather”) in the higher, thinner part of the atmosphere to slow and stabilize 

the shuttle on reentry. Id. ¶¶ 84–85. Lower to the Earth’s surface, where the atmosphere is thicker, 

the pilot retracts the feather and glides the shuttle to a landing strip. Id. ¶ 86. 

Working with aircraft prototype maker Scaled Composites, Virgin Galactic developed a 

shuttle, Enterprise, and began operations and safety testing. Id. ¶ 87. Scaled Composites and Virgin 

Galactic conducted three types of flight tests (in addition to ground testing). Id. ¶¶ 97–99. The 

“least risky” type of test flight is a “captive carry flight,” during which the carrier takes the shuttle 

to 45,000 feet but does not release it. Id. ¶ 97. Next, in a “glide test,” the carrier releases the shuttle, 

but the shuttle does not engage its own engine and instead glides to a landing strip. Id. ¶ 98. Finally, 

in a “powered test,” the carrier releases the shuttle, which engages its engine and proceeds to space 

before gliding back to the landing strip. Id. ¶ 99. During Enterprise’s development, Virgin Galactic 

conducted thirty glide tests and three “limited powered tests” during which the pilot engaged the 

rocket motor for less time than needed to reach space (approximately 60 seconds). Id. ¶ 100. 

During its first full powered test in October 2014, Enterprise disintegrated mid-flight as a result 

of the premature deployment of the feather, killing the co-pilot and severely injuring the pilot. 

Plaintiffs contend the accident was a result of Virgin Galactic’s design flaws and failure to properly 

train pilots not to engage the feather prematurely. See id. ¶¶ 101–11. 

As a result of the Enterprise accident, Virgin Galactic (1) implemented an overhauled testing 

program, (2) severed its relationship with Scaled Composites and determined to build craft only 

through The Spaceship Company, Virgin Galactic’s sister company, and (3) took over from Scaled 

Composites the construction of Unity. Id. ¶¶ 121–23.  

Unsuccessful Powered Tests 

Virgin Galactic’s safety testing of Unity revealed significant problems with its safety both 

before and during the Class Period. After several successful glide flights, Virgin Galactic 
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conducted a final glide flight on January 11, 2018, during which Unity’s left horizontal stabilizer 

became stuck, a potentially disastrous problem. Id. ¶ 133. Virgin Galactic described this flight as 

“successfully completed” and “well-executed” in a post-flight press release and did not describe 

the issue with the horizontal stabilizer. Id. ¶ 134.  

Virgin Galactic proceeded to conduct test powered flights with Unity, including: 

• An April 5, 2018 flight during which the pilot aborted Unity’s ascent because his 
instruments were “messed up” and “nearly took Unity off course.” Id. ¶ 135. Virgin 
Galactic’s post-test press release did not mention the failure of its instruments or the fact 
that the flight nearly flew off course. Id. ¶ 136. 

• A July 26, 2018 powered flight during which the pilot inadvertently activated Unity’s 
Reaction Control System, a series of pressurized nozzles used to control Unity’s movement 
in space and thin atmospheres, which caused Unity to roll “at a rate 10 times higher than 
its recommended maximum.” Id. ¶ 139. Virgin Galactic was aware of the potential for this 
problem to arise before the test flight but did not fix the issue ahead of time. Id. ¶ 138. 
Virgin Galactic characterized the flight as “another significant step towards commercial 
service” and did not mention the issue with the Reaction Control System. Id. ¶ 140. 

• A December 2018 flight during which Unity “began veering off course” 30 seconds into 
its 60-second flight path. Id. ¶ 297. Veering off course is dangerous because Unity glides 
to a landing and does not have the ability to reach a landing strip using its own engine. Id. 

Following the powered flight testing, Virgin Galactic believed it was ready send its first non-

pilot “astronaut” to space. Id. ¶ 298. On February 22, 2019, Eve and Unity took Beth Moses, Virgin 

Galactic’s chief customer trainer (and wife of defendant Moses), to space. Id. ¶¶ 117, 299. During 

this flight, Unity “suffered critical damage[] to its horizontal stabilizers” which was so extensive 

that one employee told a journalist “I don’t know how we didn’t lose the vehicle and kill three 

people.” Id. ¶ 300. Virgin Galactic employees, including defendant Moses, “immediately noticed 

a large gash running along the trailing edge of the right horizontal stabilizer,” which was “way too 

damaged to fly again.” Id. ¶¶ 302, 304. The only reason the flight did not end in disaster was that 

the horizontal stabilizer was damaged in the exact right spot to avoid destruction. Id. ¶ 305. Virgin 

Galactic did not mention this incident in its post-flight press release. Id. ¶¶ 318–20. 
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Engineering and Inspection Flaws 

Plaintiffs allege that Virgin Galactic’s vehicles suffered from a series of design, engineering, 

and inspection flaws. Scaled Composites built Eve and had partially completed construction of 

Unity when it was turned over to Virgin Galactic, and Unity was completed based on Scaled 

Composites’ designs. Id. ¶ 142. Scaled Composites never “produce[d] detailed designs and 

engineering drawings” to Virgin Galactic, such that “Virgin Galactic was continuously discovering 

that parts were included in Unity and Eve’s technical drawings that did not exist,” making it 

impossible to model how the crafts would behave under certain conditions. Id. ¶¶ 145, 147. A 

confidential witness described Virgin Galactic as putting “blind faith” in the engineering drawings 

they had received from Scaled Composites. Id. ¶ 173. Another stated that the drawings they had 

received “did not have enough detail for Virgin Galactic to understand [components’] dimensions 

or specifications,” nor could Virgin Galactic “know why a change was made” to a given part’s 

specifications. Id. ¶¶ 175–76. The result was time-wasting attempts to “reverse engineer” the 

vehicles’ construction. Id. ¶ 178.  

Virgin Galactic then “compounded the problems by failing to consistently keep track of the 

modifications it was making,” or by failing to “keep track of the parts it used to make repairs.” Id. 

¶ 148. Confidential witnesses describe that Virgin Galactic’s system for tracking modifications to 

Unity and Eve as “a chaotic mess” that was not capable of tracking further changes to engineering 

orders after they were “published” to technicians. Id. ¶¶ 198–99. The system also erased 

technicians’ notes of the name, lot number, serial number, and expiration date of parts that they 

had replaced. Id. ¶ 204. As a result, “engineers frequently did not know how old Unity’s 

components were,” meaning that “Virgin Galactic would not know if a part has endured too much 

wear and tear and should either be replaced or taken in for some maintenance.” Id. ¶ 209. In sum, 

a confidential witness describes Virgin Galactic’s documentation of maintenance as “loosey-
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