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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

Justin Chimienti, 

Plaintiff, 

vs. 

Wendy’s International, LLC, and 
McDonald’s Corporation. 

Defendants. 

Case No.: 1:22-cv-02880

JURY TRIAL DEMANDED 

CLASS ACTION COMPLAINT 

Plaintiff Justin Chimienti, by and through his undersigned counsel, upon personal 

knowledge as to himself and upon information and belief as to all other matters, allege as 

follows: 

1. Plaintiff brings this action against defendants Wendy’s International, LLC

(“Wendy’s”), and McDonald’s Corporation (“McDonald’s), (together at times referred to 

herein as “Defendants”), on behalf of himself and all other similarly situated individuals who 

purchased a Wendy’s or McDonald’s menu item based on false and misleading advertising 

concerning the size of the beef patty and/or the amount of ingredients or toppings contained in 

said menu item. 
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FACTUAL ALLEGATIONS 

2. This is a class action against Wendy’s and McDonald’s for unfair and deceptive 

trade practices concerning the sale of certain falsely advertised menu items. 

Wendy’s Materially Overstates the Size of Its Beef Patties and Toppings 

3. Wendy’s advertises its burgers as large burgers compared to competitors and 

containing thick and juicy beef patties stuffed with toppings to make it appear that the burgers 

are substantially larger in size than the actual burger served to customers. 

4. For example, Wendy’s currently represents that the Bourbon Bacon 

Cheeseburger looks as follows on its website and store menu ordering boards: 

 

See https://order.wendys.com/product/31298/bourbon-bacon-cheeseburger. 
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5.  The commercial for the Bourbon Bacon Cheeseburger displays the burger as 

follows: 

 

See https://youtu.be/hFyOUTS3JBU?t=2. 

6. However, the Bourbon Bacon Cheeseburger that is regularly served to customers 

looks as follows: 
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See https://youtu.be/HfI0LoEzR7g?t=162. 
 

7. Wendy’s materially overstates the amount of toppings on the Bourbon Bacon 

Cheeseburger and materially overstates the thickness of the beef patty contained therein. 

8. The beef patties that Wendy’s uses for its advertisements are not fully cooked to 

make it appear that they are approximately 15-20% larger than the beef patties that are actually 

served to customers. 

9. In general, meat shrinks 25% when cooked.  

10. A food stylist for Wendy’s has admitted that she tricks and deceives customers 

by using undercooked patties in burger advertisements. 

11. “Food stylist Ellie Stern says she prefers to use burgers that are undercooked in 

photos. That ensures a big, plump patty, whereas fully cooked burgers tend to shrink and look 

less appetizing.”  See https://www.moneytalksnews.com/how-they-make-fast-food-look-good/. 

12. According to Ellie Stern’s website, her recent clients include Wendy’s and 

McDonald’s.  See https://www.elliestern.com/about/. 

13. Wendy’s materially overstates the amount of toppings and the size of the beef 

patties for nearly every menu item in its current advertisements, including the Big Bacon 

Cheddar Cheeseburger, the Big Bacon Cheddar Cheeseburger Double, the Big Bacon Cheddar 

Cheeseburger Triple, the Bourbon Bacon Cheeseburger, the Bourbon Bacon Cheeseburger 

Double, the Bourbon Bacon Cheeseburger Triple, Dave’s Single, Dave’s Double, Dave’s 

Triple, the Baconator, the Son of Baconator, the Big Bacon Classic, the Big Bacon Classic 

Double, the Big Bacon Classic Triple, the Bacon Double Stack, the Jr. Bacon Cheeseburger, 
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the Jr. Cheeseburger Deluxe, the Jr. Cheeseburger, and the Double Stack (each of these items 

are referred to at times herein as an “Overstated Wendy’s Menu Item”).  

14. For example, the current advertisement for the Dave’s Single burger on Wendy’s 

website and store menu ordering boards compared to the actual burger served to customers is 

as follows: 

ACTUAL DAVE’S SINGLE CURRENT ADVERTISEMENT 

 

 

 

 

 See https://youtu.be/Q-leCr5bjYU?t=86; 
https://order.wendys.com/product/30000/daves-single. 
 

15. Many food reviewers have recently criticized Wendy’s for serving smaller menu 

items than advertised. 

16. For example, a food reviewer, with a Youtube channel named Natalino Reviews, 

compared the Bourbon Bacon Cheeseburger to the advertisement and stated “this don’t look 

like the picture….Why is this burger so small?....It looks so big in the picture.”  See 

https://youtu.be/HfI0LoEzR7g?t=106. 

Case 2:22-cv-02880-HG   Document 1   Filed 05/17/22   Page 5 of 35 PageID #: 5

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://youtu.be/Q-leCr5bjYU?t=86
https://order.wendys.com/product/30000/daves-single
https://youtu.be/HfI0LoEzR7g?t=106
https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


