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INTERNATIONAL CARDS COMPANY, LTD., :
Plaintiff,
13 Civ. 2576 (LGS)
-against-
OPINION AND ORDER

MASTERCARD INTERNATIONAL INC.,
Defendant.

LORNA G. SCHOFIELD, District Judge:

Plaintiff International Cards Company, Ltd. (“ICC”) sued Defendant MasterCard
International Inc. (“MasterCard”) for breach of contract, among other claims. On the eve of trial,
and almost four years after ICC brought suit, MasterCard filed its third motion for summary
judgment on the contract claim based on an interpretation of the contract MasterCard had not
previously advanced. The Court granted the motion. 1CC moves for sanctions pursuant to the
Court’s inherent authority and 28 U.S.C. 8 1927, arguing that MasterCard must pay more than
$4.6 million in attorneys’ fees and expenses that ICC allegedly incurred because MasterCard did
not raise the dispositive contract interpretation earlier. For the following reasons, the motion is
denied.

L. BACKGROUND

Familiarity with the facts, the parties’ underlying contract and the procedural history is
assumed. See Int’l Cards Co. v. MasterCard Int’l Inc., No. 13 Civ. 2576, 2017 WL 1133425, at
*1 (S.D.N.Y. Mar. 24, 2017). Only the facts pertinent to the instant motion are recounted.

In April 2013, MasterCard terminated ICC’s Membership in the MasterCard payment
network and related brand licenses (the “contract”) that allowed ICC to acquire MasterCard-

branded payment card transactions from merchants. The termination letter states that ICC had
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“continued to delay payments to [m]erchants for transactions ICC acquired from those
[m]erchants” in breach of the parties’ contract.

Sixteen days after termination, ICC filed suit, asserting six causes of actions. Count One
alleges a breach-of-contract claim arising under New York law based on MasterCard terminating
the contract without first giving ICC notice and an opportunity to cure any alleged breach.

MasterCard sent a letter to ICC in June 2013, stating its intent to move to dismiss the
claims other than the contract claim and providing the reasons for such a motion. In July 2013,
ICC filed an Amended Complaint. MasterCard again sent a letter providing the reasons it would
move to dismiss all claims but the contract claim. The parties then stipulated that ICC would
amend its pleading to drop three of the six claims and MasterCard would file an answer and
counterclaims, if any, rather than move to dismiss. In its Answer, MasterCard asserted
counterclaims, including one breach-of-contract claim alleging that ICC breached the contract by
failing to pay merchants on a timely basis.

In November 2015, MasterCard moved for summary judgment on ICC’s remaining
claims, which were the contract claim, a claim for conversion and a claim for breach of the
implied covenant of good faith and fair dealing. As to ICC’s contract claim, MasterCard argued
that the contract authorized MasterCard to terminate without providing notice or opportunity to
cure because ICC had breached the contract by failing to make timely payments to merchants.
The Court denied summary judgment as to the contract claim and the conversion claim but
granted it as to the other claim. The Court held that summary judgment on the contract claim
was inappropriate because there was a genuine factual dispute about whether ICC’s alleged late
payments constituted a material breach of ICC’s contractual obligations. The Court also denied

as premature MasterCard’s motion for summary judgment as to damages on ICC’s contract
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claim, explaining that this argument would be addressed along with any motion to exclude expert
testimony pursuant to Federal Rule of Evidence 702. MasterCard moved for reconsideration on
the contract claim, which the Court denied without requesting a response from ICC.

Both parties moved to exclude the other’s experts, and MasterCard moved for summary
judgment as to damages on ICC’s contract claim. The Court denied the motions to exclude, and
granted in part and denied in part MasterCard’s motion for summary judgment as to damages. A
jury trial was scheduled for April 3, 2017, on ICC’s breach-of-contract claim and conversion
claim and MasterCard’s breach-of-contract counterclaims.

A final pretrial conference was held on March 15, 2017. At the conference, MasterCard
asked for leave to move for summary judgment based on a new interpretation of the contract. In
contrast to its previous interpretation, i.e., MasterCard had the right to terminate without giving
notice or an opportunity to cure because ICC had failed to make timely payments to merchants,
MasterCard asserted the contract gave it an unconditional right to terminate without cause. The
parties briefed the question. Less than two weeks before the trial, the Court granted summary
judgment in MasterCard’s favor on the contract claim. It held that the contract authorized
MasterCard to terminate ICC’s membership without limitation as to time or cause and, as a
result, MasterCard had a valid legal defense. The Court also held that, under the circumstances,
MasterCard was not estopped or otherwise barred from asserting the legally correct interpretation
of a contract. In light of MasterCard’s failure to raise the interpretation earlier, the Court
provided ICC the opportunity to move for attorneys’ fees and costs that ICC would not have
incurred if the defense had been raised at an appropriate time. The Court explained that any such

motion must cite the specific legal and factual bases for any requested relief.
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ICC moves for an award of it attorneys’ fees and costs as sanctions imposed pursuant to
the Court’s inherent authority, 28 U.S.C. § 1927 or both. ICC seeks an award of $4,086,815 in
attorneys’ fees, and $560,990.38 in costs, which it asserts ICC would not have incurred if
MasterCard had moved to dismiss ICC’s contract claim under Federal Rule of Civil Procedure
12(b)(6) based on MasterCard’s unconditional right of termination.

I1. STANDARD

A district court possesses inherent authority “to fashion an appropriate sanction for
conduct which abuses the judicial process,” which includes an “assessment of attorney’s fees.”
Goodyear Tire & Rubber Co. v. Haeger, 137 S. Ct. 1178, 1186 (2017) (internal quotation marks
omitted). A court may not impose a sanction of attorney’s fees and costs pursuant to its inherent
power absent “clear evidence” that the challenged conduct is (1) “entirely without color,” Wilson
v. Citigroup, N.A., 702 F.3d 720, 724 (2d Cir. 2012), and (2) taken in bad faith, Goodyear, 137 S.
Ct. at 1184 (sanction awarding attorney’s fees under the court’s inherent authority must be
“limited to the fees the innocent party . . . would not have incurred but for the bad faith”); accord
Virginia Props., LLC v. T-Mobile Ne. LLC, --- F.3d ----, No. 16-2973, 2017 WL 3197539, at *2
(2d Cir. July 28, 2017). Bad faith is conduct “motivated by improper purposes such as
harassment or delay.” Enmon v. Prospect Capital Corp., 675 F.3d 138, 143 (2d Cir. 2012).

Under 28 U.S.C. 8 1927, “[a]ny attorney . . . who so multiplies the proceedings in any
case unreasonably and vexatiously may be required by the court to satisfy personally the excess
costs, expenses, and attorneys’ fees reasonably incurred because of such conduct.” 28 U.S.C. §
1927. “The showing of bad faith required to support sanctions under 28 U.S.C. § 1927 is similar
to that necessary to invoke the court’s inherent power.” Enmon, 675 F.3d at 143 (internal

quotation marks omitted). Accordingly, the attorney’s actions must be “so completely without

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:13-cv-02576-LGS-SN Document 347 Filed 08/17/17 Page 5 of 8

merit as to require the conclusion that they must have been undertaken for some improper
purpose such as delay.” Id.; accord Zurich Am. Ins. Co. v. Team Tankers A.S., 811 F.3d 584,
591 (2d Cir. 2016). Whether acting under its inherent authority or § 1927, a court “focus[es] on
the purpose rather than the effect of the sanctioned attorney’s activities,” Enmon, 675 F.3d at
145, and any finding of bad faith requires *“a high degree of specificity in the factual findings,”
Virginia Props., 2017 WL 3197539, at *2.
III. DISCUSSION

Although the Court is mindful that it invited the instant motion, and finds the conduct of
MasterCard’s counsel reproachable, ICC’s motion is denied because it fails to show that the
belated timing of the defense is “entirely without color” or that MasterCard acted in bad faith.

ICC cites no legal authority to support its proposition that the prevailing party must pay
the loser’s fees and costs if that party fails to alert the loser of a facial deficiency in its claim at
the earliest possible stage. Nor would this outcome be justified in these circumstances. This is
not the case where the prevailing party concealed or falsified evidence or other pertinent facts.
ICC could have ascertained the unambiguous meaning of the contract prior to filing suit or any
time thereafter. Further, ICC’s assertion of blamelessness is belied by the fact that it brought the
contract claim at issue and vigorously litigated it until its dismissal. See Almodovar v. N.Y.C.
Candy Store Shop Corp., No. 16 Civ. 3795, 2017 WL 2874467, at *4 (S.D.N.Y. July 5, 2017)
(denying motion for sanctions under a court’s inherent authority and 28 U.S.C. § 1927, reasoning
in part that the plaintiffs contributed to the delay at issue).

ICC adduces no evidence that MasterCard, or its counsel, intentionally concealed or

disclaimed the dispositive interpretation prior to raising it in its motion in limine in October

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




