Case 1:1'9-cv-05434-VM-RWL Document 409 Filed OZ{%&‘B‘*P@@\TIOT 3

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, et al.,

- against -

DEUTSCHE TELEKOM AG,

T wikeNT : "
) LECTRGNICAI&L_'_“;« FILED]
‘H)F# Y
ek TILED: =1 47 .
—————————————————————— X e 3
19 Civ. 5434 (VM)
Plaintiffs,
DECISION AND ORDER
et al.,
Defendants. :
______________________ X

VICTOR MARRERQO, United States District Judge.

TABLE OF CONTENTS

INTRODUCTION &4ttt et et s s s s s sscasaassoesensensssoseneensaesnnesnas 2
I. FINDINGS OF FACT ..ttt it ittt tet s s s st st osanenennns 10
A, SPECTRUM AND MOBILE WIRELESS NETWORKS .......... 12
1. SPECEIUM .« v i vt ittt i i it e s s s s annnanas 12
2. Mobile Wireless Network Infrastructure .... 14

B. GENERATIONAL STANDARDS FOR MOBILE WIRELESS
SERVICES i i it it e e et st e st i e 17
C. COMPETITION IN THE RMWTS MARKET ................ 19
1. Mobile Network Operators ............c.cvuv.. 20
a. Verizon and AT&T ..... .o, 20
b. T-Mobile ..ottt i i ae s eeeenns 21
C 23 o i 1y 23
2. Mobile Virtual Network Operators .......... 25
3. DISH as a Potential Market Entrant ........ 26
D. THE PROPOSED MERGER ... vttt it ittt it eienenns 28

E. REVIEW OF AND CHALLENGES TO THE PROPOSED

i 30

DOC KET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 2 of 173

1. Federal Regulatory Review ........c.uvveeeon. 30
2. Plaintiff States’ Challenge ........cicvevn. 33
IT. CONCLUSTONS OF LAW .. ittt ittt i ssssornssnassnees 34
A. PLAINTIFF STATES’ PRIMA FACIE CASE .......cvveen. 36
1. The Relevant Product Market ............... 36
2. The Relevant Geographic Markets ........... 46
3. Market Share Analysis ......cevviiirrnnennn 52
B. DEFENDANTS’ REBUTTAL CASE .. ittt it nnanenss 54
1. Efficiencies of the Proposed Merger ....... 57
a. Merger Specificity ..., 66
b. Verifiability ...t iins 72
2. Sprint’s Status as a Weakened
O] 1110 = i T A 84
a. Sprint’s Network Quality and
Customer Perception .......oivvvv. 86
b. Sprintfs Financial Difficulties ...... 91
C. Other Competitive Means Available
Lo Sprint it i e e 94
3. Federal Agency Review and DISH as a New
Entrant ... it i i i i e e 102
a. FCC and DOJ Review and Remedies ..... 102
b. Market Entry by DISH ............o... 106
i. Sufficiency of DISH’s Entry .... 109
ii. Likelihood of DISH’s Entry ..... 117
iii. Timeliness of DISH’s Entry ..... 123

C. ADDITIONAL EVIDENCE OF ANTICOMPETITIVE
] 127

1. Coordinated Effects ... .ttt it iieneennn 129

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 3 of 173

2. Unilateral Effects ...... .. 138
D. PARTICULARITIES OF THE WIRELESS
TELECOMMUNICATICONS INDUSTRY ... ii i i rnas 143
1. The RMWTS Market is Exceptional .......... 144
a. Complexity of the Relevant Market ... 144
b. Dynamics of the Relevant Market ..... 147
C. Market Dynamics in the Courts ....... 148
d. Dynamics of the Wireless
Telecommunications Industry ......... 151
e. Market-Specific Behavior in
Complex and Dynamic Industries ...... 154
f. New T-Mobile’s Likely Post-Merger
Behavior ...t i ittt it i e 159
g The Posture of Sprint ............... 163
CONCLUSTON & vttt sttt i a s et st s st aasasononnasnsssssasososesenens 167
ORDE R ittt i it it it i ittt et e e s e e e 170

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 4 of 173

Plaintiffs, the States of New York, California,
Connecticut, Hawaii, Illinois, Maryland, Michigan,
Minnesota, Oregon, and Wisconsin, the Commonwealths of
Massachusetts, Pennsylvania, and Virginia, and the District
of Columbia (collectively, “Plaintiff States”), acting by
and through the respective 0Offices of their Attorneys
General, brought this action against Deutsche Telekom AG
(“pT"), T-Mobile US, Inc. (“"T'-Mobile”), ©Softbank Group
Corp. (“Softbank”), and Sprint Corporation (“Sprint,” and
collectively with DT, T-Mobile, and Softbank, “Defendants”)
seeking to enjoin the proposed acquisition of Sprint by T-
Mobile (the “Proposed Merger”). Plaintiff States claim that
the effect ©f the Proposed Merger would be to substantially
lessen competition in the market for retail mobile wireless
telecommunications services (the “RMWTS Market” or “RMWTS
Markets”), in wviclation of Section 7 of the Clayton Act,
codified at 15 U.S5.C. Section 18 (“Section 7”). Defendants
counter that the Proposed Merger would in fact increase
competition in the RMWTS Market and that Plaintiff States
have thus failed to state a claim for relief.

The Court held a bench trial to adjudicate Plaintiff
States’ c¢laim from December- 9 to December 20, 2019 and
heard post-trial closing arguments from both sides on

January 15, 2020. The Court now sets forth its findings of
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fact and conclusions of law pursuant tc Rule 52(a) of the

Federal Rules of Civil Procedure.
INTRODUCTION

Adjudication of antitrust disputes virtually turns the
judge into a fortuneteller. Deciding such cases typically
calls for a judicial reading of the future. In particular,
it asks the court to predict whether the business
arrangement or conduct at issue may substantially lessen
competition in a given geographical and product market,
thus likely to cause price increases and harm consumers. To
ald the courts perform that murky function demands a
massive enterprise. In most cases, the litigation consumes
years at costs running into millions of dollars. 1In
furtherance of their enterprise, the parties to the dispute
retain battalions of the most skilled and highest-paid
attorneys in the nation. In turn, the lawyers enlist the
services of other professionals -- engineers, ecconomists,
business executives, academics -- all brought into the

dispute to render expert opinions regarding the potential

procompetitive or anticompetitive effects of the
transaction,
The qualifications of litigants’ specialists,

impressive by the titles they have held and the tomes their

CVeg fill, can be humbling and intimidating. And those
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