
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  X  

 

 

Case No. 20-cv-3380 (AT) 
 

 

THOR EQUITIES, LLC, 

 

Plaintiff, 

 

-against- 

 

FACTORY MUTUAL INSURANCE COMPANY, 

 

Defendant. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X 

 

DEFENDANT FACTORY MUTUAL INSURANCE COMPANY’S COMBINED 

MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF’S MOTION FOR 

PARTIAL JUDGMENT ON THE PLEADINGS AND IN SUPPORT OF DEFENDANT’S 

CROSS-MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS  

 

 

 

 Harvey Kurzweil 

Kelly A. Librera 

George E. Mastoris 

Matthew A. Stark 

WINSTON & STRAWN LLP 

200 Park Avenue 

New York, NY 10166 

Tel.: (212) 294-6700 

HKurzweil@winston.com 

KLibrera@winston.com 

GMastoris@winston.com 

MStark@winston.com 

 

Robert F. Cossolini 

FINAZZO COSSOLINI O’LEARY  

MEOLA & HAGER, LLC 

67 East Park Place, Suite 901 

Morristown, NJ 07960 

Tel.: (973) 343-4960 

robert.cossolini@finazzolaw.com 

 

       Attorneys for Defendant Factory Mutual  

       Insurance Company 

Case 1:20-cv-03380-AT   Document 39   Filed 09/14/20   Page 1 of 32

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

i 

 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ......................................................................................................... iii 

PRELIMINARY STATEMENT .................................................................................................... 1 

STATEMENT OF UNDISPUTED FACTS ................................................................................... 3 

I. PROCEDURAL BACKGROUND ..................................................................................... 3 

II. THE POLICY ..................................................................................................................... 5 

a. General Framework of the Policy ........................................................................... 5 

b. Relevant Policy Exclusions..................................................................................... 5 

i. The Contamination Exclusion..................................................................... 6 

ii. The Loss of Use Exclusion ......................................................................... 7 

c. The Policy’s Communicable Disease Coverages:  Narrow Exceptions to 

the Contamination and Loss of Use Exclusions ..................................................... 7 

ARGUMENT .................................................................................................................................. 9 

I. LEGAL STANDARD ......................................................................................................... 9 

a. Standards Governing Motions for Judgment on the Pleadings ............................... 9 

b. General Principles Governing Interpretation of Insurance Policies ..................... 11 

II. THE POLICY’S CONTAMINATION EXCLUSION IS BROAD AND 

UNAMBIGUOUS............................................................................................................. 13 

a. The Contamination Exclusion Encompasses Covid-19 and Applies to Bar 

Thor’s Claimed Losses ......................................................................................... 13 

b. Thor’s Flawed Interpretation of the Contamination Exclusion Focuses on  

Just One Word and Fails to Give Effect to the Provision in its Entirety .............. 14 

i. Thor’s Proposed Distinction Between “Cost” and “Loss” Fails  

When the Contamination Exclusion is Read as a Whole .......................... 15 

ii. Thor’s Proposed Interpretation Ignores That, in Addition to Excluding 

“Any Cost Due to Contamination,” the Provision Also Broadly 

Excludes “Contamination” as a Free-Standing Term ............................... 18 

Case 1:20-cv-03380-AT   Document 39   Filed 09/14/20   Page 2 of 32

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

ii 

 

c. The Contamination Exclusion Does Not Swallow the Communicable 

 Disease Coverages, Which Are Narrow Exceptions to the Exclusion ................. 19 

III. THE POLICY’S UNAMBIGUOUS “LOSS OF USE” EXCLUSION ALSO 

EXPRESSLY BARS THOR’S CLAIMED LOSSES ...................................................... 21 

CONCLUSION ............................................................................................................................. 25 

Case 1:20-cv-03380-AT   Document 39   Filed 09/14/20   Page 3 of 32

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

iii 

 

TABLE OF AUTHORITIES 

 Cases Page(s) 

7001 E. 71st St. LLC v. Chubb Custom Ins. Co., 

417 F. Supp. 3d 150 (E.D.N.Y. 2019) .....................................................................................17 

Abrams v. Great Am. Ins. Co., 

199 N.E. 15 (N.Y. 1935) ..........................................................................................................11 

Allianz Ins. Co. v. Lerner, 

416 F.3d 109 (2d Cir. 2005).....................................................................................................11 

Am. Motorists Ins. Co. v. Trane Co., 

544 F. Supp. 669 (W.D. Wis. 1982) ........................................................................................17 

Am. Motorists Ins. Co. v. Trane Co., 

718 F.2d 842 (7th Cir. 1983) .............................................................................................16, 17 

Apionishev v. Columbia Univ., 

No. 09-cv-6471, 2011 WL 1197637 (S.D.N.Y. 2011) ..............................................................9 

Aramony v. United Way of Am., 

254 F.3d 403 (2d Cir. 2001).....................................................................................................20 

Ashcroft v. Iqbal, 

556 U.S. 662 (2009) .................................................................................................................10 

Ashland Hosp. Corp. v. Affiliated FM Ins. Co., 

No. 11-cv-0016, 2013 WL 4400516 (E.D. Ky. Aug. 14, 2013) ..............................................24 

Avondale Indus., Inc. v. Travelers Indem. Co., 

697 F. Supp. 1314 (S.D.N.Y 1988)..........................................................................................12 

Bell Atl. Corp. v. Twombly, 

550 U.S. 544 (2007) .................................................................................................................10 

Berkowitz v. N.Y. Life Ins. Co., 

10 N.Y.S.2d 106 (N.Y. App. Div. 1939) ...........................................................................11, 12 

Bhd. Mut. Ins. Co. v. Ludwigsen, 

No. 16-cv-6369, 2018 WL 4211319 (S.D.N.Y. Sept. 4, 2018) ...............................................21 

Burns Int’l Sec. Servs., Inc. v. Int’l Union, 

47 F.3d 14 (2d Cir. 1995)...........................................................................................................9 

Century Sur. Co. v. Franchise Contrs., 

No. 14-cv-0277, 2016 WL 1030134 (S.D.N.Y. Mar. 10, 2016) ..............................................12 

Case 1:20-cv-03380-AT   Document 39   Filed 09/14/20   Page 4 of 32

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

iv 

 

Cronos Grp. Ltd. v XComIP, LLC, 

64 N.Y.S.3d 182 (N.Y. App. Div. 2017) .................................................................................20 

Diesel Barbershop, LLC v. State Farm Lloyds, 

No. 20-cv-00461, 2020 WL 4724305 (W.D. Tex. Aug. 13, 2020)....................................14, 18 

Duane Reade, Inc. v. St. Paul Fire & Marine Ins. Co., 

279 F. Supp. 2d 235 (S.D.N.Y. 2003)......................................................................................22 

Global Reinsurance Corp. of Am. v. Century Indem. Co., 

442 F. Supp. 3d 576 (S.D.N.Y. 2020)......................................................................................20 

Graham Cnty. Soil & Water Conservation Dist. v. United States ex rel. Wilson, 

559 U.S. 280 (2010) .................................................................................................................23 

Hugo Boss Fashions, Inc. v. Fed. Ins. Co., 

252 F.3d 608 (2d Cir. 2001).....................................................................................................12 

Granite Ridge Energy, LLC v. Allianz Glob. Risk US Ins. Co., 

No. 10-cv-2430, 2012 WL 13036791 (S.D.N.Y. July 30, 2012) .......................................17, 18 

Johnson v. Rowley, 

569 F.3d 40 (2d Cir. 2009).......................................................................................................10 

Kass v. Kass, 

696 N.E.2d 174 (N.Y. 1998) ....................................................................................................11 

L-7 Designs, Inc. v. Old Navy, LLC, 

647 F.3d 419 (2d Cir. 2011).....................................................................................................10 

Lantheus Med. Imaging, Inc. v. Zurich Am. Ins. Co., 

255 F. Supp. 3d 443 (S.D.N.Y. 2015)................................................................................11, 12 

In re Lehman Bros. Holdings Inc., 

761 F.3d 303 (2d Cir. 2014).....................................................................................................20 

In re McMahon, 

236 B.R. 295 (S.D.N.Y. 1999) .................................................................................................11 

Levy v. Nat’l Union Fire Ins. Co., 

889 F.2d 433 (2d Cir. 1989).....................................................................................................22 

M.H. Lipiner & Son, Inc. v. Hanover Ins. Co., 

869 F.2d 685 (2d Cir. 1989).....................................................................................................11 

Malaube v. Greenwich Ins. Co., 

No. 20-cv-22615, 2020 WL 5051581 (S.D. Fla. Aug. 26, 2020) ............................................21 

Case 1:20-cv-03380-AT   Document 39   Filed 09/14/20   Page 5 of 32

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


