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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________ X
DONNA HEDGES, ON BEHALF OF HERSELF - ECFCASE
AND ALL OTHER PERSONS SIMILARLY :
SITUATED, : No.: 20-cv-5388

Plaintiffs, :

. . CLASS ACTION COMPLAINT

GOYA FOODS, INC. . JURY TRIAL DEMANDED

Defendant.
____________________________________ X

INTRODUCTION

1. Plaintiff, DONNA HEDGES, on behalf of herself and all other persons
similarly situated, asserts the following claims against Defendant, GOYA FOODS, INC.,
as follows.

2. Plaintiff is a visually-impaired and legally blind person who requires
screen-reading software to read website content using her computer. Plaintiff uses the terms
“blind” or “visually-impaired” to refer to all people with visual impairments who meet the
legal definition of blindness in that they have a visual acuity with correction of less than or
equal to 20 x 200. Some blind people who meet their definition have limited vision. Others
have no vision.

3. In a September 25, 2018 letter to U.S. House of Representative Ted Budd,
U.S. Department of Justice Assistant Attorney General Stephen E. Boyd confirmed that
public accommodations must make the websites they own, operate, or control equally
accessible to individuals with disabilities. Assistant Attorney General Boyd’s letter

provides:
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The Department [of Justice] first articulated its interpretation that
the ADA applies to public accommodations’ websites over 20 years
ago. This interpretation is consistent with the ADA’s title III
requirement that the goods, services, privileges, or activities
provided by places of public accommodation be equally accessible
to people with disabilities.

4. Based on a 2010 U.S. Census Bureau report, approximately 8.1 million
people in the United States are visually impaired, including 2.0 million who are blind, and
according to the American Foundation for the Blind’s 2015 report, approximately 400,000
visually impaired persons live in the State of New York.

5. Plaintiff brings her civil rights action against GOYA FOODS, INC.,
(“Defendant” or “Goya”) for its failure to design, construct, maintain, and operate its
website to be fully accessible to and independently usable by Plaintiff and other blind or
visually-impaired people. Defendant’s denial of full and equal access to its website, and
therefore denial of its products and services offered thereby, is a violation of Plaintiff’s
rights under the Americans with Disabilities Act (“ADA”™).

6. Because Defendant’s website, https://www.goya.com/ (the “Website” or

“Defendant’s website”), is not equally accessible to blind and visually-impaired
consumers, it violates the ADA. Plaintiff seeks a permanent injunction to cause a change
in Defendant’s corporate policies, practices, and procedures so that Defendant’s website

will become and remain accessible to blind and visually-impaired consumers.

! See Letter from Assistant Attorney General Stephen E. Boyd, U.S. Department of
Justice, to Congressman Ted Budd, U.S. House of Representatives (Sept. 25, 2018)
(available at
https://images.cutimes.com/contrib/content/uploads/documents/413/152136/adaletter.pdf)
(last accessed July 13, 2020).
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7. By failing to make its Website available in a manner compatible with
computer screen reader programs, Defendant deprives blind and visually-impaired
individuals the benefits of its online goods, content, and services—all benefits it affords
nondisabled individuals—thereby increasing the sense of isolation and stigma among those
persons that Title Il was meant to redress.

8. This discrimination is particularly acute during the current COVID-19
global pandemic. According to the Centers for Disease Control and Prevention (“CDC”),
Americans living with disabilities are at higher risk for severe illness from COVID-19 and,
therefore, are recommended to shelter in place throughout the duration of the pandemic.?
This underscores the importance of access to online retailers, such as Defendant, for this
especially vulnerable population.

9. The COVID-19 pandemic is particularly dangerous for disabled
individuals.> The overwhelming burden on hospitals is leading to a worry that the
emergency services will ration treatment. Disabled individuals are in fear that their

diminished capacity to communicate will affect their treatment.* Public health experts

2 See Centers for Disease Control and Prevention website, Coronavirus Disease 2019 (2019), available at
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higher-
risk.ntml?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fspecific-
groups%2Fhigh-risk-complications.html (last accessed July 13, 2020) (“Based on currently available
information and clinical expertise, older adults and people of any age who have serious underlying medical
conditions might be at higher risk for severe illness from COVID-19.”).

3 See The New York Times, ‘It’s Hit Our Front Door’: Homes for the Disabled See a Surge of
Covid-19 (2020), available at https://www.nytimes.com/2020/04/08/nyregion/coronavirus-
disabilities-group-homes.html?smid=fb-nytimes&smtyp=cur (last accessed July 13, 2020) (“As
of Monday, 1,100 of the 140,000 developmentally disabled people monitored by the state had
tested positive for the virus, state officials said. One hundred five had died — a rate far higher
than in the general population”).

4 See The Atlantic, Americans With Disabilities Are Terrified (2020), available at
https://www.theatlantic.com/politics/archive/2020/04/people-disabilities-worry-they-wont-get-
treatment/609355/ (last accessed July 13, 2020) (explaining that disabled individuals are
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expect social distancing to extend through 2022, and with uncertainty surrounding
businesses transitioning back to normal operations, the importance of accessible online
services has been heightened. During these unprecedented times, disabled individuals risk
losing their jobs, experiencing difficulty acquiring goods and services like health care, and
not having the information they need to stay safe.®

JURISDICTION AND VENUE

10.  The Court has subject-matter jurisdiction over this action under 28 U.S.C.
§ 1331 and 42 U.S.C. § 12181, as Plaintiff’s claims arise under Title III of the ADA, 42
U.S.C. § 12181, et seq., and 28 U.S.C. § 1332.

11.  The Court has supplemental jurisdiction under 28 U.S.C. 8§ 1367 over
Plaintiff’s New York State Human Rights Law, N.Y. Exec. Law Article 15, (“NYSHRL”)
and New York City Human Rights Law, N.Y.C. Admin. Code § 8-101 et seq.,
(“NYCHRL”) claims.

12.  Venue is proper in this district under 28 U.S.C. 8§1391(b)(1) and (2) because
Defendant conducts and continues to conduct a substantial and significant amount of
business in this District, Defendant is subject to personal jurisdiction in this District, and a
substantial portion of the conduct complained of herein occurred in this District.

13. Defendant is subject to personal jurisdiction in this District. Defendant has
been and is committing the acts or omissions alleged herein in the Southern District of New

York that caused injury and violated rights the ADA prescribes to Plaintiff and to other

inherently more susceptible to the virus, leading to complications in hospital in which the
individuals are unable to effectively communicate with doctors while intubated).

5 See Slate, The Inaccessible Internet 2020, available at
https://slate.com/technology/2020/05/disabled-digital-accessibility-pandemic.html (last accessed
July 13, 2020).
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blind and other visually-impaired consumers. A substantial part of the acts and omissions
giving rise to Plaintiff’s claims occurred in this District: on several separate occasions,
Plaintiff has been denied the full use and enjoyment of the facilities, goods, and services
of Defendant’s Website while attempting to access the website from her home in New York
County. These access barriers that Plaintiff encountered have caused a denial of Plaintiff’s
full and equal access multiple times in the past, and now deter Plaintiff on a regular basis
from visiting Defendant’s Website. This includes, Plaintiff attempting to obtain
information about Defendant’s online retail merchandise.

14.  Defendant participates in New York’s economic life by clearly performing
business over the Internet. Through its Website, Defendant entered into contracts for the
sale of its products and services with residents of New York. These online sales contracts
involve, and require, Defendant’s knowing and repeated transmission of computer files
over the Internet. See Reed v. 1-800-Flowers.com, Inc., 327 F. Supp. 3d 539 (E.D.N.Y.
2018) (exercising personal jurisdiction over forum plaintiff’s website accessibility claims
against out-of-forum website operator); Andrews v. Blick Art Materials, LLC, 286 F. Supp.
3d 365 (E.D.N.Y. 2017).

15.  The Court is empowered to issue a declaratory judgment under 28 U.S.C.
88 2201 and 2202.

THE PARTIES

16. Plaintiff, DONNA HEDGES, at all relevant times, is a resident of New
York, New York.
17. Plaintiff is a blind, visually-impaired handicapped person and a member of

member of a protected class of individuals under the ADA, under 42 U.S.C. § 12102(1)-
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