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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PEDRO CARO RIVERA, individually and on Case No.
behalf of all others similarly situated,

Plaintiff, CLASS ACTION COMPLAINT
V.
(JURY TRIAL DEMANDED)
MASTERCARD INC,,

Defendant.

Plaintiff Pedro Caro Rivera, individually and on behalf of all others similarly situated, by
and through his attorneys, makes the following allegations pursuant to the investigation of his
counsel and based upon information and belief, except as to allegations specifically pertaining to
himself and his counsel, which are based on personal knowledge.

INTRODUCTION

1. Unsatisfied with interchange fee revenue alone, Defendant Mastercard Inc.
(“Mastercard”) sold, rented, and continues to sell and rent, mailing lists containing Plaintiff’s and
all of its other customers’ names and addresses (as well as age, gender, religion, and purchase-
related data, and information pertaining to their use of MasterCard cards to make purchases
(hereinafter, “Personal ldentifying Transactional Data”)) on the open market to data miners, data
aggregators, data appenders, data cooperatives, list brokers, aggressive marketing companies, and
various other parties interested in purchasing them. Prior to monetizing Plaintiff’s and its other
customers’ Personal Identifying Transactional Data in this way, Mastercard did not ask for much
less obtain consent from any of these individuals.

2. Documented evidence confirms these facts. For example, Mastercard, either

directly or through one or more intermediaries acting on its behalf and at its direction (including
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through NextMark and/or one or more “list manager” and/or “list broker”), and during the time
period relevant to this action, sold and rented to various parties the mailing list titled
“MASTERCARD® AUDIENCES Mailing List”, which contains the names, addresses, and other
Personal Identifying Transactional Data of all individuals who used MasterCard cards to make
purchases (including the types of purchases made), including Plaintiff and each member of the
Class, at a base price of “$110/M [per thousand],” (i.e., 11 cents apiece), as shown in pertinent part

in the screenshot below from list broker NextMark, Inc.’s website:

See Exhibit A hereto.
3. Puerto Rico’s Right of Publicity Act clearly prohibits what Mastercard has done.

See P.R. LAws tit. 32, 83151 (2011), et seq. (the “PRRPA”). Generally speaking, the PRRPA
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prohibits using a person’s name or likeness on or in connection with a product, good, piece of
merchandise, or a service without the person’s prior consent. Mastercard directly violated the
PRRPA by selling and renting, on the open market to any member of the public interested in
purchasing, mailing lists that contained Plaintiff’s and all of its other Puerto Rico customers’
names, addresses, and other Personal Identifying Transactional Data.

4. Mastercard’s practices of monetizing its customers’ names and likenesses for
commercial purposes without their consent is not only unlawful, but also dangerous because it
allows any member of the public willing to purchase or rent this data to target particular customers,
including vulnerable members of society, using their identities, interests and other demographic
data. For example, anyone could buy or rent a list that contains the names, addresses, and other
Personal Identifying Transactional Data of all Christian women over the age of 50 who reside in
Puerto Rico, earn over $100,000 per year, and purchased a plane ticket with a MasterCard in the
past six months. Such a list is available for sale or rental on the open market for approximately
$165 per thousand customers listed.

5. So, while Mastercard profits handsomely from the use of its customers’ names,
likenesses, and other personal identifying attributes in this way, it does so at the expense of its
customers’ statutory rights of publicity. Accordingly, Plaintiff brings this Class Action Complaint
against Mastercard for its plainly unlawful use of its Puerto Rico customers’ names and likenesses
in reckless disregard of Plaintiff’s and the Class’ statutorily protected rights under the PRRPA.

PARTIES

6. Plaintiff is, and at all times relevant to this action has been, a living, natural person
and a domiciled resident and citizen of Puerto Rico. During the time period relevant to this action,
Plaintiff used a MasterCard card (or cards) to make purchases while residing in, being a citizen of,

and physically being present in, Puerto Rico.
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7. Defendant Mastercard Inc. is a Delaware corporation that maintains its
headquarters and principal place of business in Purchase, New York. Mastercard is a technology
company in the global payments industry that enables the use of electronic forms of payment,
including credit and debit cards, by consumers, financial institutions, merchants, governments,
digital partners, businesses and other organizations worldwide.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over this civil action pursuant to 28
U.S.C. 81332(d) because there are more than 100 class members and the aggregate amount in
controversy exceeds $5,000,000, exclusive of interest, fees, and costs, and at least one Class
member is a citizen of a state different from Mastercard.

9. The Court has personal jurisdiction over Mastercard because Mastercard maintains
its corporate headquarters and principal place of business in Purchase, New York.

10.  Venue is proper in this District pursuant to 28 U.S.C. 81391 because Mastercard is
subject to personal jurisdiction in this judicial District, because Mastercard resides in this judicial
District, and because a substantial part of the events giving rise to Plaintiff’s claims took place
within this judicial District.

THE PRRPA

11.  The PRRPA prohibits any person from, inter alia, using an individual’s name or
likeness, in any manner, on or in a product, good, merchandise or service. See. Specifically, the
PRRPA states, in pertinent part:

Any natural or juridical person who uses another's likeness for commercial, trade,

or advertising purposes without the previous consent of said person, the person who

possesses a license for said likeness, his/her heirs if the person is deceased, or the
authorized agent of any of the forgoing shall be liable for damages.
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P.R. LAws tit. 32, 83152 (2011). The term “likeness” means a “[n]Jame, photograph, portrait,
voice, signature, attribute or any representation of a person through which an average observer or
listener may identify the same, produced using any reproduction procedure or technique.” P.R.
LAaws tit. 32, §3151(c) (2011). “Commercial purpose” is defined as “[t]he use of a person’s
likeness in connection with an advertisement, offer, or sale of a product, merchandise, good or
service in the market.” P.R. LAws tit. 32, 83151(h) (2011).

12.  “The law provides for both injunctive relief and compensatory damages to a
plaintiff who sues for misappropriation or violation of the right of publicity.” P.R. LAws tit. 32,
83153 (2011). In lieu of actual compensatory damages, a prevailing plaintiff may seek statutory
damages of “an amount of no less than $750 and no greater than $20,000 per violation, as deemed
to be fair by the court. Whenever a violation is determined to be deliberate or due to gross
negligence, the court may freely increase the amount of statutory damages to a sum no greater than
$100,000 per violation.” See id.

MASTERCARD DIRECTLY VIOLATES THE PRRPA

13. Mastercard maintains a vast digital database comprised of its customers’
information, including their names, addresses, likenesses, and various other forms of personal
identifying information, including, and highly sensitive, Personal Identifying Transactional Data.

14. Mastercard, either directly or through one or more intermediaries acting on its
behalf and at its direction (including through NextMark and/or one or more “list manager” and/or
“list broker”), sold and rented during the relevant time period, and continues to sell and rent to this
day, lists on which all of its customers’ names, addresses, and other Personal Identifying
Transactional Data appear. Mastercard has sold and rented (and continues to sell and rent) these

lists on the open market to anyone willing to pay for them, including on a regular basis to data

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




