
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

JAYME A. MAST,
ORDER WITH NOTICE OF ENTRY

Plaintiff,

Index No. 803977/2016

vs.

GERARD A. DESIMONE,

Defendant.

PLEASE TAKE NOTICE that the within is a true copy of an order entered in

the office of the Clerk of the above Court on April 25, 2018.

DATED: Buffalo, NY
April 26, 2018

Yours, etc.,

Law Offices of John Trop

By: /s/Leah Costanzo

Leah Costanzo, Esq.

Attorney for Defendant

Gerard A. Desimone

2201 Main Place Tower

350 Main Street

Buffalo, NY 14202-3750

Telephone:(716) 842-6053

Our File No. 0337970677.1-TMS

TO: Nicholas J. Shemik, Esq.

THE DIETRICH LAW FIRM, P.C.

Attorney for Plaintiff

1323 N Forest Rd

Williamsville, NY 14221

716-839-3939
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At a Civil Special Term of the

Supreme Court, held in and for the

County of Erie, State of New York, on the
28th

day of March 2018.

PRESIDING: HON. PAUL B. WOJTASZEK, J.S.C.

SUPREME COURT: STATE OF NEW Y ORK
COUNTY OF ERIE

JAYMEA. MAST,

Plaintiff,
DECISION and ORDER

vs. Index #803977/2016

GERARD A. DESIMONE,

Defendant.

DECISION and ORDER

On August 18, 2014 the plaintiff, Jayme A. Mast (hereinafter the "plaintiff'), was injured

when she was involved in a motor vehicle accident involving the defendant, Gerard A. Desimone

(hereinafter the "defendant."). As a result of this incident, an action seeking damages for bodily

injuries was commenced. The matter ultimately proceeded to trial on February 1, 2018, concluding

on February 13, 2018.
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INDEX NO. 803977/2016

NYSCEF DOC. NO. 124 RECEIVED NYSCEF: 04/25/2018

BACKGROUND:

The plaintiff alleged that the defendant was negligent in the happening of the accident and

that the accident resulted in a "serious
injury" pursuant to New York Insurance Law 5102(d).

The plaintiff claimed entitlement to damages based upon the following three "serious

injury"
categories:

• Permanent consequential limitation of use of a body organ or member;

• Significant limitation of use of a body function or system; and

• A medically determined injury or impairment of a non-permanent nature

which prevents the injured person from performing substantially all of the

material acts which constitute such person's usual and customary daily
activities for not less than ninety days during the one hundred eighty days

immediately following the occurrence of the injury or impairment

(Insurance Law 5102(d)).

Extensive litigation and motion practice was conducted in this action up to and during the

time of the trial. The matter proceeded to trial, and on February 13, 2018 after due deliberation

the jury unanimously found the defendant's negligence was a substantial factor in causing the

plaintiff to sustain two categories of "serious
injury."

The jury found the plaintiff sustained a

qualifying injury under the significant limitation and 90/180 categories, but notably the jury

determined that the plaintiff did not sustain a permanent consequential injury as a result of the

accident. The only monetary award made by the jury was for past pain and suffering in the amount

of $120,000. The jury verdict was reported to the Court, and this concluded the trial proceedings.

PROCEDURAL POSTURE:

The plaintiff now moves pursuant to CPLR 4404(a) and 5501(c) for an Order setting aside

the jury verdict and increasing the jury's award for both past and future pain and suffering as well

as future economic loss. Alternatively, the plaintiff asks for a new trial on damages only. The

plaintiff argues that the verdict is against the weight of the evidence.
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INDEX NO. 803977/2016

NYSCEF DOC. NO. 124 RECEIVED NYSCEF: 04/25/2018

In support of her motion, the plaintiff submitted the Attorney Affirmation of Nicholas J.

Shemik, Esq. with attached exhibits sworn to on February 26, 2018 (hereinafter the "Shemik

Affirmation"). The defendant's opposition papers consist of the Attorney Affirmation of Leah A.

Costanzo, Esq. with an attached exhibit sworn to on March 16, 2018 (hereinafter the "Costanzo

Affirmation").

Counsel for plaintiff and defendant personally appeared for oral argument on March 28,

2018 in further support of their respective positions.

CONCLUSIONS OF LAW:

This Court has reviewed all submissions, and heard oral argument of all parties. A Court

must be very methodical and selective when substituting its own judgment for that of a jury:

CPLR § 4404(a). Post trial motion for judgment and new trial:

Motion after trial where jury required. After a trial of a cause of action or issue

triable of right by a jury, upon the motion of any party or on its own initiative, the

court may set aside a verdict or any judgment entered thereon and direct that

judgment be entered in favor of a party entitled to judgment as a matter of law or it

may order a new trial of a cause of action or separable issue where the verdict is

contrary to the weight of the evidence, in the interest of justice or where the jury
cannot agree after being kept together for as long as is deemed reasonable by the

court (CPLR § 4404(a)) (emphasis added).

The law in New York is very well-settled when it comes to disturbing jury verdicts. Where

a party moves to set aside a jury verdict as against the weight of the evidence, as plaintiff does

here, the motion should not be granted unless the preponderance of the evidence in the movant's

favor is so great that the verdict could not have been reached upon any fair interpretation of the

evidence (Lolik v. Big V Supermarkets, 86 NY2d 744, 746 [1995]; Ruddock v. Happell, 307 AD2d

719, 720, 763 NYS2d 868 [4d' Dept 2003]) (internal citation omitted). If "the verdict is one that
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INDEX NO. 803977/2016

NYSCEF DOC. NO. 124 RECEIVED NYSCEF: 04/25/2018

reasonable persons could have rendered after receiving conflicting evidence, the court should not

substitute its judgment for that of the
jury"

(Ruddock, 307 AD2d at 720).

Whether a particular factual determination is against the weight of the evidence is itself a

factual question, and the question as to whether a verdict is against the weight of the evidence

"involves what is in large part a discretionary balancing of many
factors"

(Cohen v. Hallmark

Cards, 45 NY2d 493, 498, 499 [1978]).

The standard is clear and seemingly uncontested by the parties here, and this Court is very

conscious of the importance of not invading the province of a clear-headed jury that has weighed

the evidence, listened intently to clear and agreed upon jury instructions, deliberated, and then

reached a unanimous verdict on all questions.

Clearly it is within the province of the jury to determine issues of credibility, and great

deference should be given to the jury because it has the opportunity to see and hear the witnesses

(see Sauter v. Calabretta, 103 AD3d 1220, 959 NYS2d 579 [4* Dept 2013] ; Kim v. New York City

Transit Authority, 87 AD3d 531, 928 NYS2d 315 [2d Dept 2011]). The jury in the present case

saw and heard the testimony from the actors involved in the incident as well as experts who offered

opinion testimony. The jury assessed their respective credibility, and then unanimously

the case. Great deference should be given to this process generally, and this Comt

must afford such deference to the jury in this case because the evidence did not so preponderate in

favor of the plaintiff that the jury verdict could not have been reached on any fair interpretation of

the evidence (see Sauter, 103 AD3d at 1220). To invade the deliberative process and province of

the jury under the facts in this case would be an abuse of discretionary power.

Plaintiff argues that the jury determination with respect to past pain and suffering, future

pain and suffering, and future economic loss deviates materially from reasonable compensation

4

4 of 6

FILED: ERIE COUNTY CLERK 04/26/2018 12:08 PM INDEX NO. 803977/2016

NYSCEF DOC. NO. 125 RECEIVED NYSCEF: 04/26/2018

5 of 7

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


