
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS
-------------------------------------------------------------------------x
MORDECHAI ITZKOWITZ; JEFFREY EDELMAN;
YISROEL GRAFSTEIN; MICHAEL GREENFIELD;
YISHAI HECHT; NATHAN UNGAR; ASHER 
FRIED; CHARLES KLEIN; CHAIM NEGER; 
MOSHE WEIL; ELI SEGEL; MURRAY
PUDERBEUTEL; AMARPREET SINGH; SHMUEL 
LAUFER; PAN TRANSPORT, LLC; REMMI 
SERVICES, LLC; GREENISH, LLC; DADS GREEN, 
LLC; NP GREEN, LLC; RH GREEN, LLC; 
BAMBAH GAMBA CORP; AFFW FLEET I, LLC; 
RSAAC FLEET, LLC; CREASK FLEET, LLC; NLK Index No.: 509504/2016
FLEET, LLC; BSDGEE FLEET, LLC; GEEGEE 
FLEET, LLC; GREEN MEDALLION ONE, LLC; 
YCD, 1760, LLC; TP GREEN, LLC; GORN, LLC; 
MM MMGT, LLC; SN S&N, LLC; SS N&S, LLC; YM 
1875, LLC; SC BSD, LLC; BALR ENTERPRISES, 
LLC; MKGT, LLC; 17B, LLC; MUNIT, LLC; RJ 
CAPITAL, LLC; ALL BORO TRANSIT; POWDER 
BAG, LLC; SAM EXPRESS, LLC; 50P, LLC; 307P, 
LLC; SAHAILI PARTNERS, LLC,

Plaintiffs,

-against-

ALAN J. GINSBURG “aka” A.J.; MEGA FUNDING, 
LLC; GREEN APPLE CAB COMPANY “aka” GREEN;
APPLE CABS, LLC; GLS TRANS, INC.; YITZCHOK
MATTIS SWERDLOFF “aka” MATT “aka”
RIVERDALE; DALE & CRUE, LLC; RYDER 
PARTNERS, LLC; and JUDAH LANGER,
                 

Defendants.
-------------------------------------------------------------------------x

MEMORANDUM OF LAW

JACOB LAUFER, P.C.
65 Broadway, Suite 1005

New York, NY 10006
Tel. (212) 422-8500

Attorneys for Plaintiffs

FILED: KINGS COUNTY CLERK 12/14/2016 05:21 PM INDEX NO. 509504/2016

NYSCEF DOC. NO. 91 RECEIVED NYSCEF: 12/14/2016

1 of 46

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii

PRELIMINARY STATEMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

STATEMENT OF FACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

1. Leave to File the Proposed Amended Complaint Should be Granted . . . . . . . . . . . . . . . 11

2. The Defendants’ Motion to Dismiss Should be Denied . . . . . . . . . . . . . . . . . . . . . . . . . 12

A. The Legal Standard in Deciding a Motion to Dismiss . . . . . . . . . . . . . . . . . . . . . . . . 12

B. The RICO Claims Are Legally Sufficient . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

a. Elements of a RICO claim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

i. Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

ii. The Elements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

iii. The Enterprise; Conduct of the Enterprise . . . . . . . . . . . . . . . . . . . . . . . . 14

iv. The Pattern of Racketeering Activity . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

b. The RICO Standard Was Met . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

c. The RICO Causation of Injury Requirement Was Met . . . . . . . . . . . . . . . . . . . . . 22

C. The Fraud Claims Are Legally Sufficient and Not Duplicative . . . . . . . . . . . . . . . . 23

D. The Breach of Contract Claims Are Legally Sufficient . . . . . . . . . . . . . . . . . . . . . . 27

E. The Unjust Enrichment Claims Are Legally Sufficient and 
Not Duplicative . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

F. The Rescission Claims are Legally Sufficient and not 
Duplicative . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

G. The Causes of Action Are Not Improperly Intermingled . . . . . . . . . . . . . . . . . . . . . 30

2 of 46

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


3. The Claims of Plaintiff Chaim Neger and Green Medallion 
One, LLC Should Not Be Dismissed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

4. The Plaintiffs’ Claims Should Not Be Severed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

5. Swerdloff and Dale’s Motion to Dismiss Is Equally Inapplicable . . . . . . . . . . . . . . . . . 34

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

ii

3 of 46

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF AUTHORITIES

Aliev v. Borukhov, 
2016 WL 3746562, at *12 (E.D.N.Y. July 8, 2016) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

Alkhatib v. New York Motor Group LLC, 
2015 WL 3507340 (E.D.N.Y. June 3, 2015) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Allen v. General Electric Co., 
11 A.D.3d 993, 994 (4th Dept. 2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

Automated Teller Mach. Advantage LC v. Moore, 
2009 WL 2431513, at *5 (S.D.N.Y. Aug. 6, 2009) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13, 20

Baliotti, 
134 A.D.2d at 555, 521 N.Y.S.2d 453 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

Bd. of Managers of Soundings Condo. v. Foerster, 
138 A.D.3d 160, 164 (1st Dept. 2016) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Black v. Chittenden, 
69 N.Y.2d 665, 669 (1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25, 26

Blank v. Becker, 
50 A.D.2d 418, 419 (3d Dept. 1976) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

Brescia v. Silberman, 
2009 N.Y. Slip Op. 30597[U], 2009 WL 803426 

[Sup. Ct., New York County 2009] . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

Citibank, N.A. v. Plapinger, 
66 N.Y.2d 90 (1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Cofacredit, S.A. v. Windsor Plumbing Supply Co., Inc., 
187 F.3d 229, 242 (2d Cir. 1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16, 19, 22

Danann Realty Corp. v. Harris, 
5 N.Y.2d 317, 320 (1959) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

D’Angelo v. Bob Hastings Oldsmobile, Inc., 
89 A.D.2d 785, 785 (4th Dept. 1982), aff’d, 59 N.Y.2d 773 (1983) . . . . . . . . . . . . . . . . . . . 29

iii

4 of 46

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


DDJ Mgt., LLC v. Rhone Group LLC, 
15 N.Y.3d 147, 156 (2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

DeFalco v. Bernas, 
244 F.3d 286, 305 (2d Cir. 2001) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14, 20

Derouin’s Plumbing & Heating, Inc. v. City of Watertown, 
71 A.D.2d 822 (4th Dept. 1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

DNJ Logistic Group, Inc. v. DHL Express (USA), Inc., 
2010 WL 625364, at *6 (E.D.N.Y. Feb. 19, 2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Dyer v. Broadway Cent. Bank, 
252 N.Y. 430, 432-33 (1930) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

Fasig Tipton Co., Inc. v. Jaffe, 
87 A.D.2d 835, 836 (2d Dept. 1982) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

First Capital Asset Mgmt., Inc. v. Satinwood, Inc., 
385 F.3d 159, 178 (2d Cir. 2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Fuji Photo Film U.S.A., Inc. v. McNulty, 
640 F. Supp. 2d 300, 312 (S.D.N.Y. 2009) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

GFRE, Inc. v. U.S. Bank, N.A., 
130 A.D.3d 569, 570 (2d Dept. 2015) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

Gosmile, Inc. v. Levine, 
81 A.D.3d 77, 82 (1st Dept. 2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

Gruen v. County of Suffolk, 
187 A.D.2d 560 (2d Dept. 1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Grumman Allied Inds. v. Rohr Inds., Inc., 
748 F.2d 729, 734 (2d Cir. 1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

GTE Automatic Elec. Inc. v. Martin’s Inc., 
127 A.D.2d 545, 546 (1st Dept. 1987) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Hecht v. Commerce Clearing House, Inc., 
897 F.2d 21, 23–24 (2d Cir. 1990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

H.J., Inc. v. Northwestern Bell Tel. Co., 
492 U.S. 229, 249 (1989) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13, 16, 20

iv

5 of 46

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


