[FTLED._KINGS COUNTY CLERK 0470972024 11:03 PM | NDEX NO. 512787/ 2023

NYSCEF DOC. NO. 137

RECEI VED NYSCEF: 04/09/2024

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

DELANO CONNOLLY,
Petitioner,

For a Judgment under Article 78
of the Civil Practice Law and Rules

V.
NEW YORK CITY ADMINISTRATION FOR
CHILDREN’S SERVICES and CITY OF NEW
YORK,

Respondents.

Index No.: 512787/2023

MEMORANDUM OF LAW IN OPPOSITION TO RESPONDENTS’ CROSS-MOTION

TO DISMISS THE AMENDED PETITION

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

[FTLED._KINGS COUNTY CLERK 0470972024 11:03 PM | NDEX NO. 512787/ 2023

NYSCEF DOC. NO. 137 RECEI VED NYSCEF: 04/09/2024

TABLE OF CONTENTS

PRELIMINARY STATEMENT ..ottt sttt 1
RELEVANT FACTS ...ttt sttt et 1
A. Petitioner is Granted and Excels Working with Reasonable Accommodations..... 1

B. Respondents Rescind Petitioner’s Reasonable Accommodations Without Any
Legitimate JUStIfICAtION. .....cceiviiriiiiiieiieeeee et 2

C. Petitioner Appeals Respondents’ Baseless Denial of His Request for
Reasonable AccommOdations............ccuiiiiiieeiiieeeiee et 3

D. Respondents Prohibit Petitioner from Returning to Work in an Attempt to

Manufacture a Pretextual Justification for Terminating His Employment............. 4
E. The Court Enjoins Respondents from Terminating Petitioner’s Employment
and Prevents Petitioner from Suffering Irreparable Harm..........cccccoceoeiinincnie. 5

F. The Symptoms of Petitioner’s Disabilities Flare Up After Returning to
Work and Respondents Deny Petitioner’s Request a Remote Work

ACCOMMOAALION ...ttt ettt et a e e see e 5

ARGUMENT ...ttt ettt ettt et e s e et esse e seensesseenseeaseeseenseensesssenseensesseenseensas 6
L. LEGAL STANDARDS ...ttt ettt sttt ettt et s eae s 6
II. RESPONDENTS’ MOTION TO DISMISS SHOULD BE DENIED........ccccccceeeninennnne. 6
A. The Amended Petition Was Properly Verified..........ccoccoevieeiiiiiiniiiieeieeeeee 7

B. Petitioner Has Standing to Pursue His Article 78 Claims........cccccoceeveriinvenicnnene 10

C. Petitioner Timely Filed His Article 78 Claims .........ccccovueeviierieeriienieeiieeie e 17
CONCLUSION ...ttt ettt eeste et et ete et e sseessesseesseessesssesseenseassenseessesssenseensesseanseensas 21

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

NYSCEF DOC. NO. 137

TABLE OF AUTHORITIES

Cases

Matter of Assn. for a Better Long Is., Inc. v New York State Dept. of Envtl.

Conservation,

D3 NY3A 1 (2014 v eeseeesees e eee s eeseeeeees s eeesees

Betzler v. Carey,

109 Misc. 2d 881 (Sup. Ct. 1981)...ceuiiiiiiiiiiiieeiecereeeeeeeeeeeee

Buffalo Council of Supervisors & Adm’r s, Loc. #10 by Barton v. Cash,

174 A.D.3d 1462, 106 N.Y.S.3d 484 (2019) .ccuvevieeiiiniiinieeeeeee

Coleman v. Daines,

19 N.Y.3d 1087 (2012) cvvvreeeeoeeeeeeeeeeeseeeeeeeeeeeeeseeeeesseseeseeseesseseeseeons

Matter of Coleman v. Prendergast,

93 AD3d 720 (2d DEPt 2012) c.corrveereeeeeeeeeeeeeeeeseeseeeeeseeeeeeseeeeeesseeeeeeees

Collins v. AA Trucking Renting Corp.,

209 AD2d 363 (1st Dept 1994).....cc.coviriiniiinieneeeeesteeeeeee e

Fahy v City of New York,

79 Misc 3d 1219(A) (SUP Ct 2023) w.rveerereeeeeeeereereeeeeseeeeeseeeseseeeeeeee

Feinman v Mennan Oil Co., Inc.,

248 AD2d 503 (2d DEPt 1998) w.-vveoreveereeeeeeeeeeeeeeeseeeeeseeeeeseeeseese e

Furtow v Jenstro Enterprises, Inc.,

75 AD3d 494 (2d DEPt 2010) c.oorvveereeeeeeereeereeseeseeseeeeeseeeseseeeeeesseeeeeeees

Isbell v John Crane, Inc.,

30 F Supp 3d 725 (ND T 2014) c.cooviveeeeeeeeeeeeeeeeeeeeeeee e

Kalpin v Accettella,

160 AD2d 909 (2d Dept 1990) ....cceeevueeiiniiiiiineeieeicseeeeeeeeee e

Matter of Kaneev v City of New York Envtl. Control Bd.,

149 AD3d 742 (2d DEPt 2017) covveerereeeeereeeeeeeeeseeeeeeeseseeeseeseeeseseeesesseenns

Matter of Magat v. County of Rockland,

265 AD2d 483 (2d DEPt 1999) ...vveorveeeeereeeeeeeeeeeeseeeeeseee e esesse e

Matter of Neftali D.,

85 NY2d 631 (1995) cvveerreeereeeeeeeeeeeeseeseeeeesseeseseesessseesessseeessseesessseeeees

New York & Atl. Ry. Co. v. The Town of Babylon,

2013 N.Y. Slip Op. 31796(U) (N.Y. Sup Ct, Suffolk County 2013).......

DOCKET

| NDEX NO. 512787/2023
RECEI VED NYSCEF: 04/09/2024

Page(s)

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

[FTLED._KINGS COUNTY CLERK 0470972024 11:03 PM | NDEX NO. 512787/ 2023

NYSCEF DOC. NO. 137 RECEI VED NYSCEF: 04/09/2024

Razzano v. Remsenburg-Speonk UFSD,

162 AD3d 1043 (2d Dept 2018) c..eveiiiiieiiiiierieeterieeeete ettt 11
Matter of Simon v New York City Tr. Auth.,

34 AD3d 823 (2d Dept 2000) ....cveruerueeiieiieiieieteniesteeie ettt 19
U.S. Bank N.A. v Langner,

168 AD3d 1021 (2d Dept 2019) c..ceveiiiiiiiiiniieiieereeeeteeetese sttt 10
Walton v. New York State Dept. of Correctional Services,

B INY3A 186 (2007) .ttt ettt 18, 19, 20
Matter of Yancy v. Hernandez-Pinero,

158 MisSC 2d 514 (SUP Ct 1993) ..ttt 7,8
Other Authorities
CPLR 3021ttt sttt ettt b ettt et ettt e e bttt 10
CPLR 7806ttt ettt ettt ettt sa e b et at e s a e ettt b et eate bt et et e naeen 14
CPLR 8O0 L ...ttt ettt ettt sttt b et 11, 14
https://www.merriam-webster.com/dictionary/reStitution ............eecueerieeieenienieeie e 14

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

[FTLED._KINGS COUNTY CLERK 0470972024 11:03 PM | NDEX NO. 512787/ 2023

NYSCEF DOC. NO. 137 RECEI VED NYSCEF: 04/09/2024

Petitioner Delano Connolly (“Petitioner”) respectfully submits this Memorandum of Law
in opposition to the cross-motion to dismiss filed by Respondents New York City Administration
for Children’s Services (“ACS” or the “Agency”) and City of New York (the “City”) (together,
“Respondents”).

PRELIMINARY STATEMENT

Petitioner sufficiently alleged Article 78 claims related to Respondents’ arbitrary and
capricious decision to rescind reasonable accommodations Petitioner requires to manage the
symptoms of his disabilities and work at ACS. Notably, Respondents do not challenge the
sufficiency of the allegations in the Amended Petition. Instead, Respondents advance dubious
arguments concerning standing, redressability, and supposed procedural defects in an effort to
avoid accountability for their deplorable treatment of Petitioner who has dedicated over 25 years
to serving New York City’s children and families as an attorney at ACS. For the reasons stated
herein, Respondents’ arguments lack merit and their motion should be denied in its entirety.

RELEVANT FACTS

A. Petitioner is Granted and Excels Working with Reasonable Accommodations

For over 25 years, Petitioner has dedicated himself to the Agency. See NYSCEF Doc. No.
97 (“Amended Petition™) 9/ 37-42. Unfortunately, Petitioner suffers from disabilities related to a
fall he suffered at work in January 2018 and a heart attack he experienced in February 2019. Id.
99 43-66. As a result of his disabilities, Petitioner requested and was granted several reasonable
accommodations—including at remote work accommodation—so that he could manage the
symptoms of his disabilities while working at ACS. Id. Y 50-52; 67-91. For several years,
Petitioner excelled working with his reasonable accommodations and has constantly been

recognized for the strong performance. Id. 9 42, 92-98.
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