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PRELIMINARY STATEMENT 

Plaintiff, Jenifer An (“Plaintiff”), respectfully submits this Sur-Reply in response to 

Defendant Kanye West a/k/a Ye’s (“West”) Reply.  NYSCEF No. 65.  In his Reply, Defendant 

argued that the evidence submitted in Plaintiff’s Opposition to his Motion to Dismiss 

(“Opposition”) fails to establish a substantial basis in law under CPLR 3211(g).  Id. ¶ 9.  In doing 

so, Defendant fundamentally misstates Plaintiff’s burden under CPLR 3211(g), effectively asking 

the Court to apply a trial-level admissibility standard to evidence that Plaintiff presented in her 

Opposition. NYSCEF No. 62.  Notably, Defendant does not cite any authority to support this 

heightened evidentiary requirement.   

As set forth below, Plaintiff’s Second Amended Complaint (“SAC”), together with the 

evidentiary materials submitted herein, and in the Opposition, more than satisfy that standard. 

NYSCEF No. 43. 

LEGAL STANDARD 

Under CPLR 3211(g), Defendant bears the initial burden of demonstrating that Plaintiff’s 

claims fall within the anti-SLAPP statute.  Only if Defendant satisfies that burden must Plaintiff 

demonstrate that her claims possess a substantial basis in law, which requires, “such relevant proof 

as a reasonable mind may accept as adequate to support a conclusion or ultimate fact.”  Smartmatic 

USA Corp. v. Fox Corp., 213 A.D.3d 512 (1st Dept. 2023); Reeves v. Associated Newspapers, Ltd., 

232 A.D.3d 10 (1st Dept. 2024).   

ARGUMENT 

I. Plaintiff Has Established A Substantial Basis In Law 

While the substantial basis standard is a heightened inquiry, it does not require a plaintiff 

to prove her claims through evidence admissible in trial form.  Importantly, CPLR 3211(g) 
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expressly contemplates consideration of affidavits and other evidentiary materials that are not trial-

admissible: 

“In making its determination on a motion to dismiss made pursuant to 
paragraph one of this subdivision, the court shall consider the pleadings, and 
supporting and opposing affidavits stating the facts upon which the action or 
defense is based.” 
 

CPLR 3211(g)(2). 
 

The First Department has explained that the substantial basis inquiry is “more exacting 

than the liberal pleading standard applicable to ordinary CPLR 3211(a)(7) motions,” requiring 

courts to assess whether the record demonstrates a sufficient legal and factual basis to proceed.  

Reeves, 232 A.D.3d at 24.  In fact, materials which “may not be admissible at trial” may 

nevertheless “be considered, together with the admissible evidence,” in opposition to a CPLR 

3211(g) motion.  Irizarry v. Zelaya, 244 A.D.3d 591, 593 (1st Dept. 2025).  Thus, the inquiry is 

not whether each submission independently satisfies trial evidentiary standards, but whether the 

record, as a whole, provides sufficient factual support to establish a substantial basis in law.   

Here, Plaintiff submitted multiple documents in support of her Opposition, including sworn 

witness statements, investigative materials, and contemporaneous Instagram messages.  NYSCEF 

No. 62, Ex. A-D.   

First, Plaintiff submitted a signed witness statement from Liz Martins, a member of the 

music video set who personally observed Defendant place his fingers into Plaintiff’s mouth and 

direct her to “suck” them during filming.  NYSCEF No. 62, Ex. A.   Defendant’s attempt to dismiss 

this testimony as “conclusory” mischaracterizes both the statement, and the governing standard.  

Ms. Martins provided first-hand factual observations that directly corroborate Plaintiff’s 

allegations. See Haart v. Scaglia, 2023 N.Y. Misc. LEXIS 1238, at 13, 16 (Sup. Ct. N.Y. County 

2023) (considering affidavits, transcripts, court filings, text messages, and other documentary 
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