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SUPREME COURT OF THE STATE OFNEwYORK

APPELLATEDIVISION : SECOND JUDICIALDEPARTMENT

Form A - Request for Appellate Division Interventiork,Qjgil r (
See § 670.3 of the rules of this court for dirediens on the use of this form (22 NYCRR 670.3)

CHARLES SIMON and CHARLES SIMON, as Administrator of the Estate of JULIE SIMON,
deceased

Plaintiffs,

-against-

GRANITE BUILDING 2, LLC, KULKA CONTRACTING, LLC, and FXR CONSTRUCTION
CORP. d/b/a DEV CONSTRUCTION,

Defendants. NA8$AU couNTY

colINTY CLERK'8 OFFICE

O CPLR Article 78 Preeeding

Civil Action O Special Proceeding Other E Appeal O Transferred Proceeding

O CPLR Article 75 Antist!êñ O Habeas Corpus Proceeding O Original Proceeding O CPLR § 5704 Review

. d la F iso

01. Freedom of Information Law O 1. Adoption O 1. D%!p8!ne O 1. Assault, Battery, False

O2. Human Rights O 2. Attomey's Fees O 2. Jail Time Calculation Imprisonment

03. Licenses O 3. Children- Support O 3. Parole O 2. Conversion

04. Public Employment 4. Children - Custody/Visitation O 4. Other O 3. Defamation

05. Social Services O 5. Children- Terminate Parental O 4. Fraud

OS. Other Rights 5. |ñten5onal Infilction of

3, g O 6. Children - Abuse/Neglect 1. CGñdamnation Emotional Distress

O 1. Partnership/Join Venture O 7. Children - JD/PINS O 2. Determine Title O 6. Interference with Contract

O 2. Business O 8. Equ!Lable Distribution O 3. Easements O 7. Malicious Prosecution/Abuse

O 3. Religious O 9. Exclusive Occupancy of O 4. Environmental of Process

O 4. Not-for-Profit
Residence O 5. Llens O 8. Malpractice

O 5. Other O 10. Expert's Fees O 6. Mortgages S 9. Negligence

O 11. Maintenance/Alimony O 7. Partition O 10. Nuisance

O 12. Marital Status O 8. Rent O 11. Products Liability
O 13. Patemity O 9. Taxation O 12. Strict Liability
O 14. Spousal Support 10. Zoning O 13. Trespass and/or Waste

15. Other O 11. Other O 14. Other

O 1. Brokerage O 1. Constructive Trust O 1. City of Mount Vernon Charter

O 2. Commercial Paper O 2. Debtor & Creditor §§ 120, 127-f, or 129

O 3. Construction O 3. Dec!eratory Judgment O 2. Eminent Domain Procedure O 1. Accounting

O 4. Employment O 4. Election Law
Law § 207 O 2. Discovery

O 5. Insurance O 5. Notice of Claim
O 3. General Municipal Law § 712 O 3. Probets/Administration
O 4. Labor Law § 220

O 6. Real Property O 6. Other O 4. Trusts
O 5. Public Service Law §§ 128 or

7. Sales 170
O 5. Other

O 8. Secured O 6. Other

O 9. Other
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Paper Appee!ed From (check one only) . .

O Amended Decree O Date""inegon S Order O Resettled Order

O Amended Judgment O Finding O Order & Judgment O RulIng

O Amended Order O in!E G-E2G y Decree O Partial Decree O Other (Specify)

O Decision O Interlocutory ent O Resettled Decree

O Decree O Judg-:ent O Resettled Judgment
-......... - -.-..-----..---

Court: Supreme County: Nassau

Dated: April 22, 2016 Entered: April 26, 2016

Judge (Name in full) Honorable Jeffrey S. Brown Index No.: 22101/2008

Stage: O Interlocutory S Final O Post-Final Trial: SYcs O No If Yes: S Jury O Non-Jury

Are any unperfected appeals pending in this case? OYes S No. If yes. do you Intend to perfect the appeal or appeals covered by

the annexed notice of appeal with the prior appeats? OYes No. Set forth the Appellate Division Cause Number(s) of any prior, pending.

unnarfacted appeals. Unknown

Oritfnal Proceeding

Commenced by: O Order to Show Cause O Notice of Petition O Writ of Habeas Corpus-Final Dated File:

Statute authorizing commêñcsmsñt of proceeding in the Appsi:ats Division:

Proceeding Transferred Pursuant to CPLR § 7804(g)

Court: County

Judge (name in full): Order of Transfer Date:

Court: County:

Judge (name in full) Dated:

Description: If an appeal, briefly dêÏ5 EÏhe paper eppee!ed from. If the appeal is Ïrom an order, specify the relief requested and

whether the motion was granted or denied. If an original pieceeding cr-mmen-md in this court or transiscred pursuant to CPLR §

7804(g), briefly describe the object of the pracêêding. If an sp;.-Libn under CPLR § 5704, briefly describe the nature of the ex parte

order to be reviewed.

The appeal is from an Order of the court below which granted in part and denied in part the motions of

defendants Kulka Contracting LLC and Granite Building 2 LLC to set aside the verdict and for a new trial

on liability and demeges. The court below denied the motion to set aside the verdict as to liability in toto,
but did ngt address any of the arguments that had been raised by the defendants in support thereof. As

to damages, the court below denied the motion to set aside the verdict in toto as pertained to the award to

the Estate of Julie Simon for pre-impact terror. As to the other elements of claimed damages, the court

below gented the motions to set aside the verdict unless plaintiff stipulated to a reduction of the award

to the Estate of Julie Simon for pecuniary loss, and a reduction of the entire damages award as to plaintiff

Charles Simon, individually.

Amount: If an appeal is from a money judgment, specify the amount awarded.

Iss ge_s: Specify the issues prepesed to be raised on the appeal, pracaading, or application for CPLR § 5704 review.

The issues proposed to be raised on appeal include but are not limited to (1) the court below erred in

failing to set aside the verdict in favor of the Estate of Julie Simon for pre-impact terror in the amount of

$500,000 which was üñsupported by the record and excessive; Such award for a duration of, at most,
several seconds of pre-impact terror is not sustainable;
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(2) the court below erred in failing to vacate the award to plaintiff Charles Simon for past and future "pain
and

suffering"
allegedly consequent to plaintiff Charles Simon having been in the "zone of

danger"
at the

time of his wife's demise, since, once plaintiff Charles Simon exited the subject motor vehicle he was no
longer in the "zone of

danger"
and therefore no recovery was warranted on his individual claim.

Moreover, even assuming arguendo, plaintiff Charles Simon was in the "zone of
danger"

nsvsithsisss

the court below erred in conditionally setting aside the verdict as the proposed mmittitur was insufficient;

(3) that the court below erred in failing to vacate in toto or to set aside the wrongful death award for the
purportsd pecuniary loss to the Estate of Julie Simon as such award was wholly speculative. Moreover,
even assuming arguendo, pecuniary loss was sustained to the Estate of Julie Simon by reason of her

death, nevertheless the court below erred in conditionally setting aside the verdict as the proposed
remittitur was insufficiêñt; (4) that the court below erred in failing to vacate in toto or set aside the award
to plaintiff Charles Simon individually for past and future economic loss as such award was wholly
speculative. Moreover. even assuming arguendo, economic loss was sustained by Charles Simon
nevertheless the court below erred in conditionally setting aside the verdict as the proposed emittitur was

insufficient; (5) that the court below erred in failing to set aside the liability verdict by reason of numerous
errors committed by the trial court including improper jury instructions, an improper verdict sheet, and
other erroneous êvidêñtiary rulings in the court below which either singularly or cumulatively deprived
defêñdant Kulka Contractirig LLC of a fair trial; (6) that dêfêñdañt Kulka Contracting LLC did not owe a

duty of care to the plaintiff and therefore as a matter of law plaintiff's claims and cross-claims should have

been dismissed against Kulka Contracting LLC; and (7) any such and other further argument as may j
become apparent from a review of the record.

Party Inforrnation

nstructions: Figin thenameofeachpartyto theactionor proceeding,onenameperline If this Examplesof a party'soriginalstatusinclude·plaingjlf,defendantpolitionerrespondent,claimant
formustobe filedforanappeal,indicatethestatusofthepartyin theccistoforiginalinstanceand defendantthird-partyplainlifI.thrd-partydefendant,andIntervenor.Examplesof a party'sAppellant

his,her or itsstatusin thiscourt.ifany Ifthisformintobefiledfora proceedingcornmencedin this Division status include, appeAant,respondent,appellant-respondent.respondent-appellant.
courtf‡n onlyth¶part/s n andhys,heroritsytalusp thisco pWoner andinerven

No. I Party Name I Original Status Appal:âts Division Status
I 1. | Charles Simon I Plaintiff RespGridênt
I 2. I Charles Simon. as Administrator of Estate of Julie Simon Plaintiff Rescendent
I 3. I Granite Building 2, LLC Defendant Rescendeni

4. Kulka Centrading, LLC Defendant Appellant
5. I FXR Construction. Inc. Defendant Resp0ñdeñt

I 6. I Estate of Julie Simon I Plaintiff (on counter claim) I RsspGadéñt
I I
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Instructions:Fill in the namesof the attomeysor linns of attomeysfor the in the event that a litigantrepresentsherself,or himself,the box inarked"Pro Se' must be checked
respectiveparties. If this form is to be filed with the noticeof petitionor order to and the appropriateb'o=hn for that litigantmust be suppliedin the spacespmvided.
show causebywhich a specialproceedingis to be commencedin theAppellate
Division,only thename of the allomey for he petitionerneed be provided.

Attomey Name: Rosenberg & Gluck, LLP

Address: 1176 Portion Road

City: i ;u;hW::a State: NY Zip: 11742 Ta:5phone Number: (631 ) 451-7900

Attomey Type: @ Retained O Assigned O Govemmêñt O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above or from Form C: 1 2

Attomey Name: Quirk and Bakalor, P.C.

Address: 1325 Franklin Avenue Plaza, Suite 250

City: Garden City State: NY Zip: 11530 Telephone Number: (212) 319-1000

Attomey Type: E Retained O Assigned Ç] Govsmment O Pro Se O Pro Hac Vice

or Parties Represented (set forth party numbar(5) from table above or from Form C: 3

Attomey Name: Armienti, DeBe!!is, Guglielmo & Rhoden, LLP

Address: 39 Broadway, Suite 520

City: New York State: NY Zip: 10006 Telephone No.: (212) 809-7074

Attorney Type: E Retained O Assigñêd O Gow-mment O Pro Se O Pro Hac Vice

Party or Parties Rêprê têd (set forth party number(s) from table above or from Form C: 4

Attorney Name: White Fleischner & Fino

Addres:: 61 Broadway,
18"'

Floor

City: New York NY Zip: 10006 Telephone No.: (212) 487-9700

Attomsy Type: E Retaiñêd O Assigned O Govemment O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above or from Form C 5

Attomey Name: Cartiglia Connolly & Russo

Address: 1050 Franklin Ave. Suite # 308

City: Garden City State: NY Zip: 11530 TG:Gphsúé Numbêr: (516) 877-0800

Attomey Type: E Retained O Assigned O Govemmêñt Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above or from Form C: 6
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