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UNITED STATES DIsTmcy COURT ! - =318
CENTRAL DISTRICT OF CALIFORNIA ~:§R~Z‘-CB§§€§E?E}1

CASE NO. cv 98-5381 pT (RZx)

ORDER GRANTING DEFENDANTS '
MOTION TO DISMISS PLAINTIFFg:
FIRsT AMENDED COMPLAINT

BARBARA ALLBUT BROWN, et al.,

Plaintiffs,
vs.

PCLYGRAM RECCRCS, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

This case involveg claimsg brought by Plaintiffg Barbara
Allbur Brown :"Brown~) , Peggy Santiglia Daviseon (“Davison”), and
Phyllig Allbu:z Sirico, (“Sirico”) (collectively “Plaintiffs”)

| againsr Polyaram Recordg (“Polygram”), Mercury Records, Inc.

(“Mercury”} and FG@ Productions, Inc. (“FGG") (collectively

“Defendants"} fer damages and injunctive and declaratory relief
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in connection with the use of the name “rThe Angels,” which is the
professional name‘under which the Plaintiffg performed as a
singing Jroup. The causes of action contained in Plaintiffg:
First Amended Complaint are as follows:

{l) The first cause of action ig by Daviscn and Sirico for
infringement of a registered trademark against gl Defendants;

(2)  The Second cause of action ig by al2 Plaintiffs for
false designations and descriptionsg against ajl} Defendants;

{3) The third cauge cof action ig by alil Plaintiffs for
unfair CoOmpetition against a13] Defendants;

(4) The fourth cayse of action ig by Brown and Sirico for
breach of Contract against FGG;

{5) The fifth cause cf action is by Brown ang Sirico for
rescission against FGG;

(6} The Sixth cause of action ig b/ all Plaintiffg for
constructive trust against FGG;

(7)  The Seventh cause of action is by all Plaintiffs for
accounting against al}] Defendants

'8)  The eighth cause Of action is by ail Flaintiffs for
fraud against FGG;

i9)  The ninth cause of action jig by Daviscn for conversion
againsc all Defendants;

(10) The tenth cause of action is by pavie °% for trespass
Lo chatre} against all Defenaants; and

(11) The eleventh Cause of action is by al: Plaintiffs for

declaratory relief against al} Defendants.

E ketalarm.com.
i t watermarks at doc
i t documents withou
Find authenticated cour

_ ARM


https://www.docketalarm.com/

| NDEX NO. 604403/ 2005

: RECEI VED NYSCEF: 02/ 22/2017
: R

NYSCEF DOC. NO. 118

[y

91}

10

11

12

b
m

:"Sabina Contract~) under which a11 musical records and tapes
recorded by Brown ang Sirico would become the property of Sabina
Records. 1n feturn, Sabing Records woulg Pay Brown and Sirico
specified royalties of al] Yecords solgd by Sabina records or any
affiliate or licensee. Amended Complaint at T is. The Sabina
Contract also provided that jt was to be interpreteqd under the
laws of the State of New York. 14, at ¥ 14. on Or about March
25, 1963, after execution of the Sabina Contract, Sabina Recordsg

assigned itg rights in the Sabina Contract o FGG. 1Id. at 9 1s.

Sabina Contract, buyr Sometime ip 1963, Davison joined the group

I “The Angels” ang teok part ip recording songs, including "My

Beyfriend’s Back.” 14, at § 19, "My Boyfriend's Back” became
Mercury’s largest album hit. Plaintiffg- Opposition at 1.
Plaintiffg allege that On or about June 13, 1963, Brown
ard Sirico signed s Contract with FGG (“rag Contract”) under
which FGG would pay Brown and Sirico Specified royalties based on

sales of Brown and Sirico’g recordings,!? Id. at ¢ 2¢. The FGG

Plaintiffs dig not attach the Sabina Contract oy the FGG
Contract to their First Amended Complaint . However, Defendants
submitteq gz ©OPYy of the Sabina Contract with their motion to
{ ig

have been unable to locate page 10. Defendants also represent
that neither Party has beep able to locate a Copy of the FGg
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24§ laws of the State of New York. Id. Subsequently

granted Mercury and/or Phonogram “the exclus

W)
a3
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8! interest to Mercury and Phonogram and assumed all

9} obligations under the agreements with FGG. Id. a
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Contract also provided that it was to be interpreted under the

, in June 1963,

ive and
| perpetual rights” to the Master recordings of, and the use of,
the compositicns and perfermances recorded by Brown and Sirico,
é including but not limited to, "My Boyfriend's Back.” Id. at ¢

74 21, At some unspecified time, PolyGram became the successor-in-

the rights and

t ¢ 22.

Plaintiffs allege that they did not receive any royalty

16

1l payments since receiving an initial payment in the early 1960's.

12y 1d. at € 23.

13 On January 17, 1995, <he United States Trademark and

-= ! Patent Office issued a service mark registracicn of the name “The
‘

155 Angels,” to Plaintiffs Sirico and Davison. Exnibit “A” attached

16 to Amended Complaint.

17 B. Procedural Summary

18 On July 6, 1998, Plaintiffs filed the C

19 Camages and for Injunctive ang Declaratory Relief

th

26 Cn August 6, 1998, Plainti

21y Voluntary Dismissal Without Pre<udice ss to Cef

22| Company, which this Court granted cn August 10, 1

23 On August 26, 1958, Plaintiffs filed th

24 Complaint {"Complaint”} .
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e First Amended

. Defendants filed a Notice of

2& | Moticn and Motion £o Dismiss Plaintiffs’ First Amended Complaint,
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