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UNITED STATES DISTRICT COURT ~ ~3 ~~'~'~

_ , i 

E_,....._..._..._..~......_ ._.~.'

,. 
CENTRAL DISTRICT OF CALIFORNIA "ria~~~Sin~L7C~ ~ .i~

. ~ j 

-..,,.~.........

12 .
BARBARA ALLBUT BROWN, et a1., ) CASE NO. CV 98-5381 DT (RZxf

13~ 

}

QRDER GRANTING DEFENI]ANTS'

?'I 
Plaintiffs, ) MOTION TO DISMISS PLAINTIFFS'7 FIRST AMENDED COMPI~AINT

~~.~ vs. 

)
_6 'I ?C~,YrF,.A:~t :cECCc~S, et al . , )'~ 

>Defendants. }
is~ 

)
i9,

?^ I`' ~
i I. H~cltground~;.

A . F~c tual Suuunary
~~~ 

This case involves claims bzought by Plaintiffs Barbara

23I 
~iibut Brown ',"Brown"), Peggy Santiglia Davison ("Davison"), and

L

.., ~ 'I Pryliis Alibu~ Sirico, ("Sirico") (collectively "Plaintiffs")
~~ aaainsc Folyaram Records t"Polygram"), Mercury Records, Inc.

~6

":vierc:~ry"'t ar.4 rGG Productions, Inc. ("FGG"} (collectively

2 -~

s "Cefendants"` fcr damages and injunctive and declaratory relief

28~
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28 ̀f

'~ in connection with the use of the name "'she Arge's," which is theprofessional name under which the P~aznt.ffs per=caned as a
i
( Si?iging ~Y~~iip. The C3llSE5 ~i 3C~i0.^. ~.or~taine~ ~n '~ ~y.Ilt~.ffs ~

i

'~ E rst amended ~cmplatint are as follows:
ili she first cause of action is icy Da~riscr: and Sirico for~~ infringement of a registered Trademark against al_ Defendants;(2} The second cause of action is by all P~aintiffa for

f
E false designations ar_d descriptions against all ~e,~endants;3) The third cause cf action is by a1i P':~i:tiffs for

{
~~a::`air competition against ail Defendants;

!4) The ~ourCh cause of action is by Brow:: and Sirico norbreach of contract against FGG;
i5) ThP fifth cause ~.,~ action is 1 ;~rcwn ~n~ Sirico forrescission against FGG;

~ ;6; The sixth cause e~ action is by al'. P~a~n*-i~ts for~orstructive trust against FGG;
(7) The seventh cause o~ action is by alI ~'_airtif~s foraccounting against all DeTendants;
;S? The eighth cause of action is by aid ~'_swn~iffs forLrauci against FGG;

y) The ninth causE of action is by ~a~.risc^ `ter conversionagainst all Defendants;

~~~) The tenth cause of action is bar ~aT:-is`~: ~cr trespassr~.~ ~.(:di.~Ci against r311 i`~.:2iA':~di~LS~ d;7~
(21? The elevent~7 CdL'S2 of ~cti~n is cy al_ ~laint~ffs fordeciar~tory relzef against all Defendar:ts.

2
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i

1~ Pldintiffe allege that on or about March 25, 1963,2i Srown and Sirico entered into a contract with Sabina Records3:i ~~~dLii:~ ~JIl~ract"? order whicr. all musical records and rapes

i~

Oil recorded 'cy Brcwn and Sirwco would become the property of Sabina~~ records. In retuzn, Sabana t2ecords would gay Brown and Sirico6~ specified royalties of all records sold by Sabina record's or any
r

7) a`filiate or iicersee. Amended Complaint at ¶ i5. The Sabina
i

8-~ Cyr.=ract also provided that it was to be interpreted under they~~ =awG o~ the State of New York. ~ at ¶ 14. On or about March10~ 25, 1963, after execution of the Sabina Contract, Sabina Records11~ assigned its rights in the Sabina Contract to FGG. I.~., at ¶ 18.12~ Plaintiffs state that Davison was never a party to the'_ ~ Sob ra Ccntract, but scmetime ~n 19&3, Davison joined the group

3 ;,

f_~ ~ "T~"'2 ~nge~s" and cox part in recording songs, including "qty5 ~I Bcr~f ri end ̀ s Back . " I.d_,_ at ( 19 . "My Boyfriend ̀ s Back" became16i Mercury`s largest album hit. Plaintiffs` Opposition at ]..17i plaintiffs allege that on or about 3une 13, 1963, Brown

i
_~.'~ ;~r.d S~rice signed a contract with FGG ("FGG Contract") under_3~ ~.ai: c FGG would pay Brown and Sirico specified royalt~.es bayed on2C~~ sales oL Brown and Sirico's recordings.l ~,. at ¶ 20. The FGG21 ~.

221
Plaintiffs did not attach the Sabina Contract or the FGG

23 ~~~n~ract to their rust Amended Complaint. However, Defendants
submi~ted a copy of the Sabina Contract with their motion to

'iii dismiss. They represent that they requested a copy of the Sabina
~ ~~ontract from Plaintiffs and that Plaintiffs gave them a copy of

~~~' tre Sabina ~ontraci but that page 10 is missing and Plaintiffs
2E ~ have been unable to locate page 10. Defendants also represent

that neither part} has been able to locate a copy of the FGG
~~i Contract.

E ~, 
3 

-
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i3 contract alsc provided that it was to be interpreted ander the
2± laws of the State of New York. I~ Subsequently, in June 1963,
3~ FGG gr3rted ~ercur~ and/or Phonogr~m "tre exc~usive andi
4~~ perpetual ~ignts" to ~.he master recordings of, and the use of,

~I -

~~ *. e compositions and performances recorded by Brown and Sirice,
6~ inc'_udirg bud not limited to, "My Boyfriend's Sack." Id.. at~I
7j~ 21. At some unspecified time, PolyGram became she successor-in-
a ; interest tc Mercury and Phonogram and assumed ail the rights ar_d
7 ij ob' ~.gations u::der the agreements with F'GG. Ld_,, at !( 22 .i~

10' Plaintiffs allege that they did not receive any royalty
l~~ payments since receiving an initial payment in she early 1960's.
2 ~ I.t~,~ a t !~ 2 3.

Z3 ter. ,'anuar~r 17, iy9~, ~he Ur.~~ed Stags _rademark and
-- II -_ ~c`:.. '~`~~:2 _SS:c~Q d .,._l''✓_CG ~;dYit _4?g=S~=~=_Cii J` ti12 name "I~rE~I

15 ~; Ange_s, " to ~i•sirtiffs Sirico and Da~~~=scn. Ex:zibit "A" attached
why to Amended Complaint.

i
_7 (f B. Procedural ~Lmma~

BSI On July 6, 1998, P1_aintiffs `i1_ed he `cmplaint for
~9!~ Uama~~es and nor Injunctive and ~eclaratary Relief
~G ~ Cn A:~yust 6, 199, P~ainti~fs fi?ed a ~Fotice of
~_i 'vaiur.~ary Dismissal Withcut Freudice :~s to Dc~e~~dant Mason &
22~ ~cmpany, which ~his Ccurt gra?:ted on august. 1G, 1°53.iI
231 On A~:gust 26, 1990^, FiaintiLis flied ~'~:e rirst Amendedi(

~a±i C~~pla_nt ;"Cc~~laint"i.~~

.-.- '~.::: .~~.C^.;E'f;lrJEi _ 7 ~;~ r-. ,• JE_c.':.~,.dP_~S t~_2Cl d i~Ot1Ce Of
~ _

20 Mo~icn and Mot_on tc Dismiss Plaintiffs' {irsc .mended Complaint,
L7i

2 s3 ~ a
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