
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 
 
Food Lion, LLC, and Maryland and 
Virginia Milk Producers Cooperative 
Association, Inc., 
 

Plaintiffs, 
 

v. 
 
Dairy Farmers of America, Inc., 
 

Defendant. 
 

 
 
 
 

 
 
Case No. 1:20-cv-00442 

 
PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 

 
 
HUNTON ANDREWS KURTH LLP  
 
A. Todd Brown, Sr., N.C. State Bar No. 13806 
Ryan G. Rich, N.C. State Bar No. 37015 
101 South Tryon Street, Suite 3500 
Charlotte, North Carolina 28280 
Telephone: (704) 378-4700 
tbrown@huntonak.com 
rrich@huntonak.com 
 
Ryan P. Phair (admitted pro hac vice) 
John S. Martin (admitted pro hac vice) 
Kevin Hahm (admitted pro hac vice) 
Carter C. Simpson (admitted pro hac vice) 
2200 Pennsylvania Avenue, NW 
Washington, DC  20037 
Telephone: (202) 955-1500 
rphair@huntonak.com 
martinj@huntonak.com 
khahm@huntonak.com 
csimpson@ huntonak.com 
 
Attorneys for Food Lion, LLC 

TROUTMAN PEPPER HAMILTON 
SANDERS LLP 
 
Jason D. Evans, N.C. State Bar No. 27808 
301 S. College Street, 34th Floor 
Charlotte, NC 28202 
Telephone: (704) 916-1502 
jason.evans@troutman.com 
 
James A. Lamberth (admitted pro hac vice) 
600 Peachtree Street, NE, Suite 3000 
Atlanta, GA 30308 
Telephone: (404) 885-3362 
james.lamberth@troutman.com  
 
Attorneys for Maryland and Virginia Milk 
Producers Cooperative Association, Inc. 
 

Case 1:20-cv-00442-CCE-JLW   Document 41   Filed 07/07/20   Page 1 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


- 2 - 
 

 
TABLE OF CONTENTS 

INTRODUCTION ............................................................................................................... 1 
ARGUMENT ....................................................................................................................... 2 
I. PLAINTIFFS’ ALLEGATIONS OF THREATENED INJURY ARE MORE 

THAN SUFFICIENT UNDER SECTION 16 OF THE CLAYTON ACT. ............ 2 
A. The Clayton Act Is Designed to Stop Anti-Competitive Acquisitions in 

Their Incipiency. ........................................................................................... 3 
B. DFA Improperly Conflates the Antitrust Injury Standards for Damages 

and Injunctive Actions................................................................................... 4 
C. Plaintiffs Adequately Allege Antitrust Injury Under Section 16. ................. 6 

1. Plaintiffs sufficiently pled that MDVA has been foreclosed and 
that such foreclosure is made permanent by the Asset Sale. ............. 7 

2. Plaintiffs sufficiently pled a significant threat of Food Lion 
being forced to incur higher prices because of the Asset Sale. .......... 9 

D. DFA’s Antitrust Injury Arguments Would Render the Clayton Act 
Useless. ........................................................................................................ 11 

II. DFA’S GENERALIZED ATTACKS ON VERTICAL MERGER 
CHALLENGES HAVE NO PLACE IN A RULE 12(b) MOTION. ..................... 12 

III. “FAILING COMPANY” IS AN AFFIRMATIVE DEFENSE THAT IS NOT 
SUITABLE FOR DETERMINATION ON THE PLEADINGS. .......................... 14 

IV. PLAINTIFFS ALLEGE A PLAUSIBLE GEOGRAPHIC MARKET. ................. 18 
CONCLUSION ................................................................................................................. 22 
 
 

Case 1:20-cv-00442-CCE-JLW   Document 41   Filed 07/07/20   Page 2 of 26

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


INTRODUCTION 

On May 19, 2020, Plaintiffs Maryland and Virginia Milk Producers Cooperative 

Association, Inc. (“MDVA”) and Food Lion, LLC filed a Complaint under Section 16 of 

the Clayton Act alleging that Defendant Dairy Farmers of America, Inc. (“DFA”)’s 

continuing course of anti-competitive conduct, including its acquisition of three Dean 

Foods processing plants in North and South Carolina (the “Carolinas plants”) out of 

bankruptcy, violates the antitrust laws.  At an initial June 4th hearing, DFA requested the 

opportunity to provide a “quick peek” of its defenses through a motion to dismiss before 

proceeding in earnest on Plaintiffs’ request for expedited discovery and preliminary 

relief.  The Court refused DFA’s offer to slow the progress of the case, but did afford 

DFA the opportunity to present its arguments for dismissal.  DFA has now done so, and 

its motion confirms that DFA lacks any viable argument for dismissal.   

First, DFA conjures up a new argument not previously mentioned in its papers or 

at the hearing—antitrust injury—as a way to insulate the Asset Sale from antitrust 

scrutiny.  But DFA’s argument badly confuses the relevant legal standards and, if 

accepted, would turn the Clayton Act on its head.  It also ignores controlling Supreme 

Court precedent directly on point, Brown Shoe Co. v. United States, 370 U.S. 294 (1962), 

as well as numerous detailed allegations in the Complaint establishing the actual injury 

already incurred by DFA’s conduct and the future injury that will result if this conduct is 

not arrested in its incipiency.   

DFA then turns to its “failing company” defense and market definition arguments.  

Both foreshadow what DFA will argue at trial, but are premature here.  Each argument 
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necessarily requires consideration of significant, complex factual and legal issues for 

which discovery and expert testimony will be necessary.  It is well established that 

neither should be resolved on a motion to dismiss.  Indeed, as to its previously 

ballyhooed “failing company” defense, DFA remains unable to point to a single case in 

which this defense has been established on a motion to dismiss.   

The inescapable reality is that the Clayton Act was designed for precisely this 

situation, and the only way to resolve the issues presented by DFA is through a trial on 

the merits.  With the benefit of discovery, expert opinions, and trial testimony, the Court 

will be able to make a judgment based on a fully developed record instead of abstract 

arguments.  At the Court’s urging, the parties have now agreed upon an expedited 

discovery schedule and a consolidated Rule 65(a)(2) proceeding.  Plaintiffs respectfully 

suggest that this is where the parties’ efforts should now be focused. 

ARGUMENT 

I. PLAINTIFFS’ ALLEGATIONS OF THREATENED INJURY ARE MORE 
THAN SUFFICIENT UNDER SECTION 16 OF THE CLAYTON ACT. 

The primary argument advanced by DFA in support of its motion to dismiss is that 

Plaintiffs’ claims of antitrust injury are speculative because they allege anti-competitive 

effects that “might” happen in the future.  ECF No. 31 (“Br.”), at 1.  This argument seems 

to have been manufactured only recently, as it was not included in DFA’s claimed 

“threshold legal issues” that needed to be addressed before expedited discovery could be 

ordered.1  Its conspicuous prior absence was for good reason.  As explained below, 

                                                 
1 See ECF No. 25, DFA Resp. to Mot. for Expedited Disc., at 8-13. 
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DFA’s argument ignores fundamental principles of antitrust law and is an apparent 

attempt to insulate the Asset Sale from antitrust scrutiny entirely. 

A. The Clayton Act Is Designed to Stop Anti-Competitive Acquisitions in 
Their Incipiency. 

Count I asserts a claim under Section 16 of the Clayton Act to enjoin DFA from 

violating Section 7 of the Clayton Act, which prohibits mergers and acquisitions whose 

effect “may be substantially to lessen competition, or to tend to create a monopoly.”  

California v. Am. Stores Co., 485 U.S. 271, 284 (1990) (quoting 15 U.S.C. § 18) 

(emphasis in opinion).  The Supreme Court has repeatedly recognized that the use of the 

words “may be” reflect Congress’ conscious decision to enact a prophylactic antitrust 

statute.  See Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 485 (1977).  Enacted 

against the backdrop of “a rising tide of economic concentration in the American 

economy,” Section 7 was designed to “clamp down with vigor” on anticompetitive 

mergers to arrest “this rising tide towards concentration into too few hands and to halt the 

gradual demise of ... small business[].”  United States v. Von’s Grocery Co., 384 U.S. 

270, 276 (1966).  Congress accomplished this goal by empowering plaintiffs to use 

Section 7 to “arrest[] mergers at a time when the trend to a lessening of competition … 

was still in its incipiency” in order “to brake this force at its outset and before it gathered 

momentum.”  Brown Shoe, 370 U.S. at 317-18.   

By its nature, the “incipiency” doctrine is forward looking; it requires “a 

prediction of [the acquisition’s] impact upon competitive conditions in the future.” 

United States v. Phila. Nat’l Bank, 374 U.S. 321, 362 (1963).  In other words, it 
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