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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION, DAYTON

MADISON AVENUE PHARMACY, INC.
640 N. Fountain Ave.
Springfield, OH 44504

CASE NO.:

JUDGE:
Plaintiffs,

ERIC JUERGENS

1108 Xenia Ave.

Yellow Springs, OH 45387
COMPLAINT

V.
(Jury Demand Endorsed Hereon)

UNITED STATES OF AMERICA
c/o Kenneth L. Parker, U.S. Attorney
303 Marconi Blvd., Suite 200
Columbus, OH 43215

and

c/o Merrick Garland, Attorney General
Department of Justice

950 Pennsylvania Ave., N.W.
Washington D.C. 20530

and

c/o Charles P. Rettig, Commissioner
of Internal Revenue Service

Internal Revenue Service

1111 Constitution Ave., N.W.
Washington D.C. 20224

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Defendant.
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Now come Plaintiffs, Madison Avenue Pharmacy, Inc. and Eric Juergens (‘“Plaintiffs”),
and for their Complaint, hereby state as follows:

SUMMARY OF THE CASE

1. This Complaint has its roots in a matter recently decided by the United States Court
of Appeals for the Sixth Circuit: Mann Construction, Inc. et al v. United States of America et al,
Case No. 21-1500 (the “Mann Litigation”).

2. In 2021, the Internal Revenue Service (“IRS”) imposed penalties on Plaintiffs
Madison Avenue Pharmacy, Inc. and Eric Juergens for failing to disclose their participation in a
Death Benefit Trust/Restricted Property Trust (“DBT/RPT”), that the IRS unilaterally determined
was the “same as or substantially similar” to a certain transaction it had identified in Notice 2007-
83 as an alleged listed transaction. The DBT/RPT transaction at issue in this case is virtually
identical in all material respects to the transaction at issue in the Mann Litigation.

3. On March 3, 2022, the United States Court of Appeals for the Sixth Circuit set aside
Notice 2007-83. In a unanimous decision authored by Chief Judge Sutton, the Sixth Circuit held
that “the IRS's process for issuing Notice 2007-83 did not satisfy the notice-and-comment
procedures for promulgating legislative rules under the APA.” Mann Constr., Inc. v. United States,
6th Cir. No. 21-1500, 2022 U.S. App. LEXIS 5668, at *19 (Mar. 3, 2022). Based on the Sixth
Circuit’s ruling on this singular issue, the Sixth Circuit was not required to and did not address any
other issues raised by the plaintiffs therein on appeal.

4. In light of the Sixth Circuit’s controlling decision in Mann Constr., Inc. setting
aside Notice 2007-83, Plaintiffs, also residents within the jurisdiction of the United States Court

of Appeals for the Sixth Circuit, are likewise entitled to a refund of penalties they paid or were
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subject to pursuant to Notice 2007-83 as a result of the Mann Litigation decision “setting aside”
the Notice.

5. Defendant must refund the § 6707A penalties Plaintiff Madison Avenue Pharmacy,
Inc. paid for years 2014, 2015, 2016 and 2017, and further cease the unauthorized collection of
further penalties imposed on both Plaintiffs pursuant to the invalidated Notice 2007-83.

PARTIES, JURISDICTION AND VENUE

6. Madison Avenue Pharmacy, Inc. (“MAP”) is an Ohio corporation with its principal
place of business at the address stated in the caption of this Complaint.

7. Eric Juergens (“Juergens”), at all times relevant to this Complaint, was the
President and sole shareholder of MAP. Juergens is a resident of the state of Ohio, with his address
as stated in the caption of this Complaint.

8. The Defendant is the United States of America.

9. The IRS is a bureau of the Treasury Department, an administrative agency of the
United States of America.

10.  On or about December 11, 2020, the IRS sent MAP a Notice of Penalty Charge
imposing penalties in the amount of $10,000.00 under § 6707A for each of the years 2013-2016.
MAP paid the penalty for 2013-2016 on or about December 17, 2020.

11.  On or about January 26, 2021, MAP filed a Form 843 for years 2013, 2014, 2015,
and 2016 requesting refunds of the IRC § 6707A penalties for each of those years. As of the date
of filing this Complaint, six months have elapsed since requesting a refund.

12.  Thejurisdiction of this Court is based upon the provisions of 28 U.S.C. § 1346(a)(1)
and 5 U.S.C. § 702.

13.  Venue is proper in this judicial district pursuant to 28 U.S.C. § 1402(a)(1).
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BACKGROUND AND FACTS

Notice 2007-83

14.  On or about November 5, 2007, the IRS issued Notice 2007-83 entitled “Abusive
Trust Arrangements Utilizing Cash Value Life Insurance Policies Purportedly to Provide Welfare
Benefits” (the “Notice”).

15.  The IRS issued the Notice pursuant to IRC 8 6707(c)(2), which the IRS erroneously
believed granted it authority to specifically identify “Listed Transactions” without following the
APA’s notice-and-comment requirements.

16.  The IRC provides that all parties participating in a transaction that is the same as or
substantially similar to the transactions described in the Notice are required to report or disclose
their participation in such transaction. The Regulations state that such disclosure is to be made by
filing a Form 8886.

17.  The failure to file the Form 8886 results in penalties under § 6707A. For
individuals, this penalty is 75% of the decrease in tax shown on the return as a result of engaging
in the transaction, and for an S corporation, which MAP is, the IRS imposes a $10,000 penalty.

Assessment of the 6707A Penalty

18.  On or about December 14, 2018, the IRS issued a proposed adjustment to MAP’s
Form 1120S disallowing deductions for contributions to an “employee benefit program” for the
years 2013-2015. On or about August 21, 2019, the IRS issued a proposed adjustment to MAP’s
Form 1120S disallowing deductions for contributions to an “employee benefit program” for the
years 2016-2017. The disallowed deductions related to the contributions MAP made to the Death

Benefit Trust in each year 2013-2017.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case: 3:22-cv-00082-TMR-CHG Doc #: 1 Filed: 03/24/22 Page: 5 of 9 PAGEID #: 5

19.  The proposed disallowed deductions on the Form 1120S resulted in an increase in
income (and tax) to Juergens as the sole shareholder of MAP. This alleged increase in tax was the
basis by which the IRS proposed the § 6707A penalty of $10,000 on MAP in each year 2013-2017.

20.  The alleged increase in tax was the basis upon which the IRS computed and
proposes a 8§ 6707A penalty on Juergens in each of the years 2013-2017. In addition to the 8
6707A penalty imposed in 2013, Juergens was assessed § 6707A penalties in 2014-2017 as
follows: $22,297.50 (2014); $31,869.00 (2015); $9,836.25 (2016); and $16,653.00 (2017)

21. MAP and Juergens timely appealed the proposed income tax changes, and Juergens
filed a Petition with the United States Tax Court.

22. Despite the IRS not even knowing if MAP improperly deducted contributions to
the “employee benefits program,” the IRS issued proposed assessments to both Juergens and MAP
for 8 6707A penalties for tax years 2013-2017 on the basis that MAP and Juergens engaged in an
allegedly abusive transaction identified by the Notice.

23. MAP and Juergens each timely appealed the proposed assessments of the 8§ 6707A
penalties, but the penalties were upheld on appeal.

24.  The IRS claims that MAP and Juergens were required to, but failed to, file Form
8886 for Tax Years 2013-2017 and has assessed § 6707A penalties as a result thereof.

25.  MAP paid the § 6707A penalty for 2013-2016 on or about December 17, 2020 and
filed a Form 843 requesting a refund of such amount. This refund is the same refund that was at
issue in the Mann Litigation. Juergens has not paid or filed a refund claim for the § 6707A penalty
imposed on him personally as of the date of this Complaint; nonetheless, Juergens remains subject

to the unlawful penalty imposed as a result of the IRS’s improper reliance on the invalid Notice

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




