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I. SUMMARY OF ARGUMENT 

The Board should exclude inadmissible evidence filed with Petitioner’s 

Reply.  

A question asked on cross-examination must not exceed the scope of direct 

testimony. Petitioner examined Patent Owner’s expert, Dr. Alan Bovik, on subjects 

that were far beyond the scope of Dr. Bovik’s direct testimony. Patent Owner’s 

counsel timely objected, and the Board should exclude responses to the questions 

on cross-examination that were beyond the scope of Dr. Bovik’s direct testimony.  

New testimony not rebutting arguments made in the Patent Owner’s 

Response is not permitted in a Rebuttal Declaration. Petitioner relies on new 

arguments found in a so-called Rebuttal Declaration from its expert and on a new 

exhibit of dictionary definitions. Patent Owner timely objected to this evidence 

pursuant to 37 C.F.R. § 42.64. Therefore, the Board should exclude the new 

declaration testimony and exhibit.  

II. EXCERPTS FROM DR. BOVIK’S CROSS-EXAMINATION 
TESTIMONY (EXHIBIT 1018) SHOULD BE EXCLUDED 

During the cross-examination of Dr. Bovik, Petitioner’s counsel repeatedly 

asked questions that were outside the scope of Dr. Bovik’s direct declaration 

testimony (Ex. 2006). Patent Owner’s counsel timely objected to these questions. 

Petitioner used this improperly-elicited testimony in both its Reply and its Rebuttal 

Declaration. The Board should exclude argument based on that testimony because 
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the rebuttal testimony is outside the scope of the direct testimony of Dr. Bovik’s 

declaration. See Fed. R. Evid. 611(b) (“Cross-examination should not go beyond 

the subject matter of the direct examination”); 37 CFR § 42.53(d)(5)(ii) (“For 

cross-examination testimony, the scope of the examination is limited to the scope 

of the direct testimony.”). 

In particular, the following cross-examination testimony (Ex. 1018) upon 

which Petitioner relies in its Reply and Petitioner’s expert relies in the Rebuttal 

Declaration should be excluded: 38:19 to 39:13, 54:6–18, 71:1 to 84:12, 86:10 to 

87:3, 87:20 to 88:10, 90:1 to 96:12, 175:15 to 176:24, 212:20 to 213:3, and 221:16 

to 225:20. 

A. Dr. Bovik’s Cross-Examination Testimony at 71:1 to 73:18, 90:1 
to 95:25, and 175:15 to 176:24  

Petitioner’s Reply argues that Dr. Bovik “admits that some of the disclosed 

embodiments [of the ’914 patent] involve threshold levels that a user could not 

enter due to their complexity (e.g., for soccer balls, faces, etc.).” Paper 33 at 2–3. 

Petitioner seeks to support this argument by relying on the following excerpts from 

the Bovik transcript (Exhibit 1018): 71:9 to 73:3, 89:1 to 94:14, and 175:15 to 

176:24. Id. at 3. The Rebuttal Declaration of Petitioner’s expert relies on pages 71–

73, 89–95, and 175–176 of the Bovik transcript as support for a similar argument. 

See Ex. 1016 at 5–6, 26. For the reasons discussed below, the excerpts at 71:1 to 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


