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l. INTRODUCTION
On December 16, 2014, the Board instituted the 936 IPR against U.S. Pat.

No. 7,429,827 (the “827 Patent”) on the following Grounds 1-3 (938 IPR, Decision
(Paper 20), at 20, cited here as “Dec. [page]), and declined to institute review of
the remaining grounds. Simon Nicholas Richmond (“Patent Owner”) respectfully
submits the following timely Response to the Petition filed by Petitioner upon
which the Board has instituted IPR of Claims 24 — 30 (the “Challenged Claims”) of
827 Patent.

Petitioner misapplies the reference Pu (Exs. 1008, 1009) in combination
with the references Chliwnyj (Ex. 1005) and Wu (Ex. 1006) as support for
selection and accessible switches of Claims 24 and 27, and 35, respectfully. There
Is no rationale that would have made it obvious to use switches that are accessible
and capable of selection of different modes in the memorial devices disclosed in
Chliwnyj. To the contrary, the evidence of record shows that it would be contrary
to the stated object of the invention to “provide a solar-powered simulated-flame
memorial with full power management to keep the ‘eternal flame’ going as long as
possible” with a switch that is accessible and capable of selection. Persons of
ordinary skill would have been deterred from implementing switches placed in the

manner disclosed in Pu, because the locations of switches would have failed to
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yield predictable results, and, in fact, would have changed how the device of
Chliwnyj in a manner that is contrary to the teachings of Chliwnyj.

Patent Owner will show the Board, through the following arguments and the
additional evidence submitted, including the declaration of Patent Owner’s expert
Dr. Alfred Ducharme (cited as “Duchm. Dec. [paragraph no.]”), that persons of
ordinary skill and creativity in the art (“POSA”) could not have with a reasonable
expectation of success utilized the claimed “three lamps comprising a diode that
emits red light, a diode that emits blue light and a diode that emits green light” of
Claim 30 in Chliwnyj. Chliwnyj teaches a flame simulation utilizing a limited
color gamut composed of the combinations of red, amber, and orange colors. The
Board in finding that “red, blue, and green can be used to create any color” did not
consider that the lighting effect of Chliwnyj is not intended to produce “any color,”
but to produce a flame simulation that “uses multiple LEDs as controlled lighting
elements to give the appearance of flame motion, typically when viewed through a
diffuser.” Chliwnyj, 5: 12 — 14. The addition of the light sources producing the
colors blue and green would have departed from the limited gamut of color range
disclosed in Chliwnyj, which is essential to Chlinwyj’s operation.

Furthermore, Petitioner has incorrectly assessed the level of skill in the art as
too high, and this has led the Board to an incorrect conclusion of obviousness. It

would have been unpredictable from the perspective of person of ordinary skill in
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