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I. RELIEF REQUESTED 

 Petitioner requests the Board to exclude the following evidence relied upon 

by Patent Owner under Federal Rules of Evidence (“FREs”) 402, 701, 702, and 

901: Exs. 2003, 2005-2022, and paragraphs 72-86 from Ex. 2002, the Declaration 

of William R. Michalson, Ph.D.  This evidence is used solely to support Patent 

Owner’s assertions of commercial success and industry praise of certain mobile 

applications accused of infringing the 345 Patent in a co-pending district court 

litigation.  Because there is no finding—nor can there be in this proceeding—that 

these mobile applications practice the 345 Patent claims (see See St. Jude Med., 

Cardiology Div., Inc. v. Bd. of Regents of the Univ. of Mich., No. IPR2013-00041, 

2014 WL 1783276, at *20 n.10 (May 1, 2014)), there is no nexus to make Patent 

Owner’s secondary considerations analysis relevant under FRE 401.  Moreover, 

Dr. Michalson’s testimony on secondary considerations in paragraphs 72-86 of his 

declaration should be excluded under FREs 701 and 702.  Dr. Michalson does not 

possess the qualifications to render an opinion on the commercial success of 

products, and his entire secondary considerations analysis is fundamentally 

unreliable—and therefore inadmissible—under Daubert and its progeny.  Finally, 

Patent Owner has offered no evidence from a witness with adequate knowledge to 

authenticate Exhibits 2007 and 2017-2020 under FRE 901. 
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