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. INTRODUCTION
Pursuant to the Scheduling Order (Paper 10) and the Notice of Stipulation
for Different Dates for Due Dates 4 and 5 Pursuant to the Scheduling Order (Paper
33), Petitioner Under Armour, Inc. respectfully submits its responses to Patent
Owner’s motion for observations regarding cross-examination of reply witness Dr.
Joseph Paradiso.
Il. BECAUSE PATENT OWNER HAS FAILED TO COMPLY WITH
THE BASIC RULES OF MOTION PRACTICE BEFORE THE

BOARD, PATENT OWNER’S MOTION FOR OBSERVATION
SHOULD BE DENIED

Patent Owner has not complied with the basic rules of motion practice
before the Board; it even failed to request the Board to grant its motion for
observation regarding cross-examination. Maotions for observation on cross-
examination are governed by, inter alia, 37 C.F.R. 88 42.20 — 42.25 regarding
motion practice.' See Paper 10 at 4 (“A motion for observation on cross-
examination provides the parties with a mechanism to draw the Board’s attention
to relevant cross-examination testimony of a reply witness ....” (emphasis added)

(citing Office Patent Trial Practice Guide, 77 Fed. Reg. 48,756, 48,768 (Aug. 14,

! Procedures and requirements for filing other documents, such as exhibits, are
governed by provisions wholly distinct from those governing motions. Compare 37

C.F.R. 842.6 with 37 C.F.R. 88 42.20 — 42.25.
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2012)), Office Patent Trial Practice Guide, 77 Fed. Reg. at 48,767 (Aug. 14, 2012)
(“There are many types of motions that may be filed in a proceeding in addition to
motions to amend. Examples ... include ... motions for observations on cross-
examination ....”). In particular, 37 C.F.R. § 42.22 states: “Each ... motion must
be filed as a separate paper and must include: (1) A statement of the precise relief
requested; and (2) A full statement of the reasons for the relief requested, including
detailed explanation of the significance of the evidence including material facts,
and the governing law, rules, and precedent.” Patent Owner’s motion for
observation utterly fails to meet these requirements. In fact, its motion does not
request any relief, whether that be having the Board grant the motion, consider its
observations, etc. Patent Owner merely submits its observations, identifies
exhibits, and provides procedural background. Under the clearly defined rules, this
IS not enough.

Accordingly, Petitioner respectfully requests that the Board deny Patent
Owner’s motion for observation regarding cross-examination of reply witness
Joseph Paradiso.

I11. RESPONSES TO OBSERVATIONS ON CROSS-EXAMINATION OF
DR. JOSEPH PARADISO

A. Observation #A.1
Patent Owner identifies Exhibit 2039 at 11:15-13:22. Patent Owner

mischaracterizes Dr. Paradiso’s testimony at least because Patent Owner fails to
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