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l. INTRODUCTION

For the reasons stated below, Patent Owner has not rebutted Petitioner’s
arguments in support of its motion to exclude.

Il.  PATENT OWNER HAS NOT REBUTTED THAT ITS EVIDENCE IS
SECONDARY CONSIDERATIONS IS INADMISSIBLE

Patent Owner has not made a prima facie case of nexus, and thus its cited
case law is inapplicable. Damaco Corp. v. F. Von. Langsdorff Licensing Ltd., 851
F.2d 1387, 1393 (Fed. Cir. 1988), states only that “[o]nce a prima facie case of
nexus is made the court must consider the evidence ....” (emphasis added).
Similarly, “[w]hen a prima facie case is made and not fully rebutted, the district
court may not totally ignore the objective evidence.” Id. (citing W.L. Gore &
Assoc., Inc. v. Garlock, Inc., 721 F.2d 1540, 1555 (Fed. Cir. 1983)).

These cases do not require the Board to consider (or admit) Patent Owner’s
evidence, because Patent Owner has not made a prima facie case, and because
Petitioner has fully rebutted Patent Owner’s showing. The only evidence that
Patent Owner puts forth to show whether the MMF apps practice the claims is the
declaration of Dr. Jones (Ex. 2003). As explained in the motion to exclude, Dr.
Jones unambiguously distinguishes a server and personal computer, and confirms
that the MMF apps, contrary to the claim language, only upload journal entries to
the former. See Paper 38 at 5. Because Patent Owner has not shown that the MMF

apps practice each claimed limitation, Patent Owner has not put forth a prima facie
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