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Attorney Docket No.: 29712-0002002

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant : Susan Walvius et al. Art Unit  : 3673

Serial No. : 13/271,884 Examiner : Nicholas F. Polito
Filed : October 12, 2011 Conf. No. : 4645

Title : FABRIC SYSTEM

MAIL STOP AMENDMENT
Commissioner for Patents

P.O. Box 1450

Alexandria, VA 22313-1450

INFORMATION DISCLOSURE STATEMENT

Please consider the reference listed on the attached PTO-1449 form.

Copies of United States patent documents will be provided upon request. Copies of all
non-U.S. patent documents and other documents are enclosed.

The United States patent applications and/or patents listed below contain material related
to material in this application. Copies of the applications and/or patents, their current claims (in
the case of patents), and their transaction histories from the patent office public PAIR website are
enclosed (or were provided previously with information disclosure statements identified in the
table).

The applicant invites the examiner to consider the claims and claim amendments of these
other applications and/or patents, and the positions of the examiners and the applicant that appear
in their prosecution historics. The applicant understands that the examiner has direct access to
these papers at the patent office, but will be happy to provide copies to the examiner upon

request.
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disclosure statement with information disclosure
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they were submitted

61/101,049 | NVA No No No
09/29/2008
Expired
12/569,659 | Nicholas F. No - publication No — submitted 4/11/12 Yes
09/29/2009 | Polito 2011/0000020 submitted
Pending GAU 3673 2/16/12
13/272,977 | Nicholas F, No - publication No — submitted 4/11/12 Yes
10/13/2011 | Polito 2012/0030874 submitted
Pending GAU 3673 2/16/12

This statement is being filed after a first Office action on the merits, but before receipt of

a final Office action or a Notice of Allowance. The fees in the amount of $180 in payment of the

late submission fee of §1.17(p) are being paid concurrently herewith. In addition, please apply

any other necessary charges or credits to Deposit Account 06-1050, referencing the above

attorney docket number.

Date: June 1, 2012

Customer Number 26161

Respectfully submitted,

/Frank L. Gerratana/

Fish & Richardson P.C.
Telephone: (617) 542-5070
Facsimile: (877) 769-7945

22854274.doc

Frank L, Gerratana
Reg. No. 62,653
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New Applications Under 35 U.S.C. 111

If a new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 5086), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this
Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

If a timely submission to enter the national stage of an international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/EQ/903 indicating acceptance of the application as a
national stage submission under 35 U.S.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

If a new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number
and of the International Filing Date (Form PCT/RO/105) will be issued in due course, subject to prescriptions concerning
national security, and the date shown on this Acknowledgement Receipt will establish the international filing date of
the application.
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Application/Control Number: 13/271,884 Page 2
Art Unit: 3673

DETAILED ACTION
Double Patenting

1. The nonstatutory double patenting rejection is based on a judicially created
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the
unjustified or improper timewise extension of the “right to exclude” granted by a patent
and to prevent possible harassment by multiple assignees. A nonstatutory
obviousness-type double patenting rejection is appropriate where the conflicting claims
are not identical, but at least one examined application claim is not patentably distinct
from the reference claim(s) because the examined application claim is either anticipated
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir.
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163
USPQ 644 (CCPA 1969).

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d)
may be used to overcome an actual or provisional rejection based on a nonstatutory
double patenting ground provided the conflicting application or patent either is shown to
be commonly owned with this application, or claims an invention made as a result of

activities undertaken within the scope of a joint research agreement.
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Art Unit: 3673

Effective January 1, 1994, a registered attorney or agent of record may sign a
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with
37 CFR 3.73(b).

2. Claims 25-43 are provisionally rejected on the ground of nonstatutory
obviousness-type double patenting as being unpatentable over claims 1-4 and 28 of
copending Application No. 12/569,659 and claims 15-25, 28-37 and 41. Although the
conflicting claims are not identical, they are not patentably distinct from each other
because they are drawn to the same subject matter but written separately as method
and apparatus claims.

This is a provisional obviousness-type double patenting rejection because the
conflicting claims have not in fact been patented.

Claim Rejections - 35 USC § 103
3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all

obviousness rejections set forth in this Office action:

(a) A patent may not be obtained though the invention is not identically disclosed or described as set
forth in section 102 of this title, if the differences between the subject matter sought to be patented and
the prior art are such that the subject matter as a whole would have been obvious at the time the
invention was made to a person having ordinary skill in the art to which said subject matter pertains.
Patentability shall not be negatived by the manner in which the invention was made.

4. Claims 25-29 and 31-41 are rejected under 35 U.S.C. 103(a) as being
unpatentable over Murphy et al. (U.S. Patent No. 6,823,548) in view of Taniguchi et al.
(U.S. Pub. No. 2005/0132754).

5. Regarding claim 25, Murphy et al. teach in Figures 1-3 a finished fabric
comprising: a first circular knitted fabric portion (22); and a second circular knitted fabric

portion (24), at least one of the circular knitted fabric portions comprising a circular
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knitted performance fabric portion (Table 1, Ex. No. 1.3); wherein the first and second
fabric portions are discrete; and wherein the first and second fabric portions are joined
(col. 6, lines 41-48) to form the finished fabric.

Murphy et al. do not teach wherein the finished fabric is at least 90 inches wide.
Murphy et al. teach column 3, lines 42 to 45 wherein the finished fabric is for a mattress.
The examiner takes official notice that it is commonly known in the art for a standard
size mattress cover to be at least 90 inches wide. Therefore, it would have been
obvious to a person having ordinary skill in the art at the time the invention was made to
make the finished fabric of Murphy et al. at least 90 inches wide to cover a standard
mattress.

Murphy et al. do not teach wherein the circular knitted performance fabric portion
is knitted at a high gauge. Taniguchi et al. teach in paragraphs 21, 22 and 35 a circular
knitted performance fabric portion knitted at a high gauge. In view of Taniguchi et al., it
would have been obvious to a person having ordinary skill in the art at the time the
invention was made to knit the fabric of Murphy et al. at a high gauge as in Taniguchi et
al. to increase softness, elasticity and flexibility.

6. Regarding claim 26, Murphy et al. teach the finished fabric of claim 25. Murphy et
al. do not teach piping. The examiner takes official notice that it is commonly known in
the art to provide piping to a fabric. Therefore, it would have been obvious to a person
having ordinary skill in the art at the time the invention was made to provide piping to

the bed fabric of Murphy et al. to provide a finished edge.
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Application/Control Number: 13/271,884 Page 5
Art Unit: 3673

7. Regarding claim 27, Murphy et al. teach in column 5, lines 20 to 29 the finished
fabric of claim 25, wherein the first and second fabrics have different fabric
characteristics.

8. Regarding claim 28, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 27, wherein at least one of the fabric characteristics comprises moisture
management.

9. Regarding claim 29, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 27, wherein at least one of the fabric characteristics comprises UV
protection.

10.  Regarding claim 31, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 27, wherein at least one of the fabric characteristics comprises thermo-
regulation.

11.  Regarding claim 32, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 27, wherein at least one of the fabric characteristics comprises wind
resistance.

12. Regarding claim 33, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 27, wherein at least one of the fabric characteristics comprises water
resistance.

13.  Regarding claim 34, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 25, wherein the performance fabric portion comprises a man-made fiber

that has higher breathability than a cotton fabric.
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14.  Regarding claim 35, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 25, wherein the performance fabric portion comprises a man-made fiber
that has higher heat transfer than a cotton fabric.

15.  Regarding claim 36, Murphy et al. teach in column 5, lines 46 to 67 the finished
fabric of claim 25, wherein the performance fabric portion comprises a man-made fiber
that has higher moisture wicking characteristics than a cotton fabric.

16.  Regarding claim 37, Taniguchi et al. teach in paragraph 21 the finished fabric of
claim 25, having a gauge of at least 17 gauges.

17.  Regarding claim 38, Murphy et al. teach in column 3, lines 43 to 61 the finished
fabric of claim 25, comprising a bed sheet.

18.  Regarding claim 39, Murphy et al. teach in column 3, lines 43 to 61 the finished
fabric of claim 25, comprising a bed covered by the bed sheet.

19.  Regarding claim 40, Murphy et al. teach in column 3, lines 43 to 61, column 5,
lines 46 to 64 and Table 1, Ex. No. 1.3 the finished fabric of claim 25, wherein the bed
sheet is sufficiently stretchable to fit a standard rectangular bed and a smaller, non-
rectangular marine bed.

20. Regarding claim 41, Murphy et al. teach in column 3, lines 43 to 61, column 5,
lines 46 to 64 and Table 1, Ex. No. 1.3 the finished fabric of claim 25, wherein the bed
sheet is sufficiently stretchable to fit either a crib or a standard adult bed.

21.  Claim 30 is rejected under 35 U.S.C. 103(a) as being unpatentable over Murphy

et al. in view of Porter et al. (U.S. Patent No. 4,690,859).
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22.  Regarding claim 30, Murphy et al. teach the finished fabric of claim 27. Murphy et
al. do not teach wherein at least one of the fabric characteristics comprises anti-
microbial properties. Porter et al. teach in column 4, lines 4 to 14 a finished fabric
comprising anti-microbial properties. In view of Porter et al., it would have been obvious
to a person having ordinary skill in the art at the time the invention was made to
combine the anti-microbial properties of Porter et al. with the finished fabric of Murphy et
al. to prevent the growth of microorganisms.
23. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Murphy
et al. in view of Link et al. (U.S. Pub. No. 2007/0283493).
24.  Regarding claim 42, Murphy et al. teach the finished fabric of claim 25. Murphy et
al. do not teach a knit fabric that includes polyurethanepolyurea copolymer fiber. Link et
al. teach in paragraph 28 a knit fabric that includes polyurethanepolyurea copolymer
fiber. It would have been obvious to one having ordinary skill in the art at the time the
invention was made to use polyurethanepolyurea copolymer fiber, since it has been
held to be within the general skill of a worker in the art to select a known material on the
basis of its suitability for the intended use as a matter of obvious design choice. In re
Leshin, 125 USPQ 416. See also Ballas Liquidating Co. v. Allied industries of Kansas,
Inc. (DC Kans) 205 USPQ 331.

Allowable Subject Matter
25. Claim 43 is objected to as being dependent upon a rejected base claim, but
would be allowable if rewritten in independent form including all of the limitations of the

base claim and any intervening claims.
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26. The following is a statement of reasons for the indication of allowable subject
matter: Murphy et al. and Link et al., taken either alone or in combination, do not teach
“polyurethanepolyurea copolymer fiber is included in the knit fabric in a proportion that,
if circularly knit at a high gauge, the knit fabric could be knit at no more than a 72.5 inch
circumference without losing integrity of the polyurethanepolyurea copolymer fiber.”

Response to Arguments
27.  Applicant's arguments filed 4/6/2012 have been fully considered but they are not
persuasive.
28. Inresponse to applicant's arguments that Murphy et al. do not teach a fabric
being knit at a high gauge, the combination of Murphy et al. in view of Taniguchi et al.
teach a fabric being knit at a high gauge.

Conclusion

29.  Applicant's amendment necessitated the new ground(s) of rejection presented in
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37
CFR 1.136(a).

A shortened statutory period for reply to this final action is set to expire THREE
MONTHS from the mailing date of this action. In the event a first reply is filed within
TWO MONTHS of the mailing date of this final action and the advisory action is not
mailed until after the end of the THREE-MONTH shortened statutory period, then the
shortened statutory period will expire on the date the advisory action is mailed, and any

extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of
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the advisory action. In no event, however, will the statutory period for reply expire later
than SIX MONTHS from the date of this final action.

Any inquiry concerning this communication or earlier communications from the
examiner should be directed to Nicholas Polito whose telephone number is (571)270-
5923. The examiner can normally be reached on Monday-Friday 9:30-6:00.

If attempts to reach the examiner by telephone are unsuccessful, the examiner’'s
supervisor, Peter Cuomo can be reached on (571) 272-6856. The fax phone number
for the organization where this application or proceeding is assigned is 571-273-8300.

Information regarding the status of an application may be obtained from the
Patent Application Information Retrieval (PAIR) system. Status information for
published applications may be obtained from either Private PAIR or Public PAIR.
Status information for unpublished applications is available through Private PAIR only.
For more information about the PAIR system, see http:/pair-direct.uspto.gov. Should
you have questions on access to the Private PAIR system, contact the Electronic
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a
USPTO Customer Service Representative or access to the automated information

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

/Nicholas Polito/ /ROBERT G. SANTOS/
Examiner, Art Unit 3673 Primary Examiner, Art Unit 3673
5/22/2012
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Summary of Record of Interview Requirements

Manual of Patent Examining Procedure (MPEP), Section 713.04, Substance of Interview Must be Made of Record
A complete written siatement as 1o the substance of any face-to-face, video conference, or telephone inferview with regard to an application must be made of record in the
application whether or not an agreement with the examiner was reached at the interview.

Title 37 Code of Federal Regulations (CFR) § 1.133 Interviews
Paragraph (b)

In every instance where reconsideration is requested in view of an interview with an examiner, a complete written statement of the reasons presented at the interview as
warranting favorable action must be filed by the applicant. An interview does not remove the necessity for reply fo Office action as specified in §§ 1.111, 1,135, (35 1.8.C. 132)

37 CFR §1.2 Business to be fransacted in writing.
All business with the Palent or Trademark Office should be transacted in writing. The personal attendance of applicanis or their attorneys or agents at the Patent and
Trademark Office is unnecessary. The action of the Patent and Trademark Office will be based exclusively on the written record in the Office. No attention will be paid to
any alleged oral promise, stipulation, or understanding in relation to which there is disagreement or doubt.

The action of the Patent and Trademark Office cannot be based exclusively on the written record in the Office if that record is itself
incomplete through the failure to record the substance of interviews.

It is the responsibility of the applicant or the attorney or agent to make the substance of an interview of record in the application file, unless
the examiner indicates he or she will do so. It is the examiner’s responsibility to see that such a record is made and to correct material inaccuracies
which bear directly on the guestion of patentability.

Examiners must complete an Interview Summary Form for each interview held where a matter of substance has been discussed during the
interview by checking the appropriate boxes and filling in the blanks. Discussions regarding only procedural matters, directed solely to restriction
requirements for which interview recordation is otherwise provided for in Section 812.01 of the Manual of Patent Examining Procedure, or pointing
out typographical errors or unreadable script in Office actions or the like, are excluded from the interview recordation procedures below. Where the
substance of an interview is completely recorded in an Examiners Amendment. no separate Interview Summary Record is required.

The Interview Summary Form shall be given an appropriate Paper No.. placed in the right hand portion of the file, and listed on the
“Contents” section of the file wrapper. In a personal interview, a duplicate of the Form is given to the applicant (or attorney or agent) at the
conclusion of the interview. In the case of a telephone or video-conference interview, the copy is mailed to the applicant's correspondence address
either with or prior to the next official communication. If additional correspondence from the examiner is not likely before an allowance or if other
circumstances dictate, the Form should be mailed promptly after the interview rather than with the next official communication.

The Form provides for recordation of the following information:

- Application Number (Series Code and Serial Number)

—MName of applicant

—Name of examiner

— Date of interview

— Type of interview (telephonic, video-conference, or personal)

—Name of participant(s) (applicant, attorney or agent, examiner, other PTO personnel, etc.)

— An indication whether or not an exhibit was shown or a demenstration conducted

— An identification of the specific prior art discussed

— Anindication whether an agreement was reached and if so, a description of the general nature of the agreement (may be by
attachment of a copy of amendments or claims agreed as being allowable). Note: Agreement as to allowability is tentative and does
not restrict further action by the examiner to the contrary.

— The signature of the examiner who conducted the interview (if Form is not an attachment to a signed Office action)

It is desirable that the examiner orally remind the applicant of his or her obligation 1o record the substance of the interview of each case. It
should be noted, however, that the Interview Summary Form will not normally be considered a complete and proper recordation of the interview
unless it includes, or is supplemented by the applicant or the examiner to include, all of the applicable items required below concerning the
substance of the interview.

A complete and proper recordation of the substance of any interview should include at least the following applicable items:

1) A brief description of the nature of any exhibit shown or any demonstration conducted,

2) an identification of the claims discussed,

3) an identification of the specific prior art discussed,

4) an identification of the principal proposed amendments of a substantive nature discussed, unless these are already described on the

Interview Summary Form completed by the Examiner,

5) a brief identification of the general thrust of the principal arguments presented to the examiner,

(The identification of arguments need not be lengthy or elaborate. A verbatim or highly detailed description of the arguments is not
required. The identification of the arguments is sufficient if the general nature or thrust of the principal arguments made to the
examiner can be understood in the context of the application file. Of course, the applicant may desire to emphasize and fully
describe those arguments which he or she feels were or might be persuasive to the examiner.}

6) a general indication of any other pertinent matters discussed, and

7) if appropriate, the general results or outcome of the interview unless already described in the Interview Summary Form completed by

the examiner.

Examiners are expected to carefully review the applicant’s record of the substance of an interview. If the record is not complete and
accurate, the examiner will give the applicant an extendable one month time period to correct the record.

Examiner to Check for Accuracy

If the claims are allowable for other reasons of record, the examiner should send a letter setting forth the examiner's version of the
statement attributed to him or her. If the record is complete and accurate, the examiner should place the indication, “Interview Record OK” on the
paper recording the substance of the interview along with the date and the examiner’s initials.
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This Acknowledgement Receipt evidences receipt on the noted date by the USPTO of the indicated documents,
characterized by the applicant, and including page counts, where applicable. It serves as evidence of receipt similar to a
Post Card, as described in MPEP 503.

New Applications Under 35 U.5.C. 111

If a new application is being filed and the application includes the necessary components for a filing date (see 37 CFR
1.53(b)-(d) and MPEP 506), a Filing Receipt (37 CFR 1.54) will be issued in due course and the date shown on this
Acknowledgement Receipt will establish the filing date of the application.

National Stage of an International Application under 35 U.S.C. 371

If a timely submission to enter the national stage of an international application is compliant with the conditions of 35
U.S.C. 371 and other applicable requirements a Form PCT/DO/EQ/903 indicating acceptance of the applicationas a
national stage submission under 35 U.5.C. 371 will be issued in addition to the Filing Receipt, in due course.

New International Application Filed with the USPTO as a Receiving Office

If a new international application is being filed and the international application includes the necessary components for
an international filing date (see PCT Article 11 and MPEP 1810), a Notification of the International Application Number
and of the International Filing Date (Form PCT/RO/105) will be issued in due course, subject to prescriptions concerning
national security, and the date shown on this Acknewledgement Receipt will establish the international filing date of
the application.
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any other necessary charges or credits to Deposit Account 06-1050, referencing the above

attorney docket number.
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Customer Number 26161

Respectfully submitted,
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Applicant ; Susan Walvius et al, Attorney’s Docket No.: 29712-0002002
Serial No. : 13/271,884

Filed : October 12, 2011

Page : 20f9

Amendments to the claims (this listing replaces all prior versions):

1-13. (Cancelled).

14. (Withdrawn) A method of making a finished fabric at least 90 inches wide
comprising:
forming at least two discrete performance fabric portions; and
joining at least two discrete performance fabric portions to form the finished

fabric.

15. (Withdrawn) The method of claim 14, wherein forming at least two discrete

performance fabric portions comprises knitting at least two discrete performance fabric portions.

16. (Withdrawn) The method of claim 14, wherein forming at least two discrete
performance fabric portions comprises circular knitting at least one of the discrete performance

fabric portions.
17. (Withdrawn) The method of claim 14, wherein joining at least two discrete
performance fabric portions to form the finished fabric comprises stitching at least two discrete

performance fabric portions together to form the finished fabric.

18. (Withdrawn) The method of claim 14, wherein the two discrete performance fabric

portions are joined by flatlock stitching.

19. (Withdrawn) The method of claim 14, comprising

heat setting finishing the joined at least two discrete fabric portions.
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Filed : October 12, 2011
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20. (Withdrawn) The method of claim 14 wherein the finished fabric comprises a bed

sheet.

21. (Withdrawn) The method of claim 20, further comprising providing piping to the
bed sheet.

22, (Withdrawn) The method according to claim 14, wherein the at least two discrete

fabric portions have different fabric characteristics.

23. (Withdrawn) The method of making a finished fabric at Ieast 90 inches wide
comprising

circular knitting at least two discrete fabric portions;

stitching at least two discrete fabric portions; and

heat setting finishing the stitched at least two discrete fabric portions.

24. (Withdrawn) A method of making a bed sheet at least 90 inches wide from
performance fabric comprising

circular knitting at least two discrete fabric portions; the two discrete fabric portions
having different fabric characteristics including at least one of the following: moisture
management, UV protection, anti-microbial, thermo-regulation, wind resistance, and water
resistance;

stitching at lcast two discrete fabric portions together;

heat setting finishing the stitched at least two discrete fabric portions to form a finished
bed sheet; and

providing piping to the finished bed sheet.

25. (Currently Amended) A finished fabric at lcast 90 inches wide comprising:
a first circular knitted fabric portion; and a second circular knitted fabric portion, at least

one of the circular knitted fabric portions comprising a circular knitted performance fabric

portion knitted at a high gauge;
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Serial No. : 13/271,884

Filed : October 12, 2011

Page : 4of9

wherein the first and second fabric portions are discrete; and

wherein the first and second fabric portions are joined to form the finished fabric.

26. (Previously Presented) The finished fabric of claim 25, further comprising piping.

27. (Previously Presented) The finished fabric of claim 25, wherein the first and second

fabrics have different fabric characteristics.

28. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises moisture management.

29. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises UV protection.

30. (Previously Presented) The finished fabric of claim 27, wherein at lcast one of the

fabric characteristics comprises anti-microbial properties.

31. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises thermo-regulation.

32, (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises wind resistance.

33. (Previously Presented) The finished fabric of claim 27, wherein at lcast one of the

fabric characteristics comprises water resistance.

34. (Previously Presented) The finished fabric of claim 25, wherein the performance

fabric portion comprises a man-made fiber that has higher breathability than a cotton fabric.
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35. (Previously Presented) The finished fabric of claim 25, wherein the performance

fabric portion comprises a man-made fiber that has higher heat transfer than a cotton fabric.

36. (Previously Presented) The finished fabric of claim 25, wherein the performance
fabric portion comprises a man-made fiber that has higher moisture wicking characteristics than

a cotton fabric.

37. (Previously Presented) The finished fabric of claim 25, having a gauge of at least 17

gauges.

38. (Previously Presented) The finished fabric of claim 25, comprising a bed sheet.

39. (Previously Presented) The finished fabric of claim 25, comprising a bed covered by
the bed sheet.

40. (Previously Presented) The finished fabric of claim 25, wherein the bed sheet is
sufficiently stretchable to fit a standard rectangular bed and a smaller, non-rectangular marine

bed.

41. (Previously Presented) The finished fabric of claim 25, wherein the bed sheet is

sufficiently stretchable to fit either a crib or a standard adult bed.

42, (Previously Presented) The finished fabric of claim 25, comprising a knit fabric that

includes polyurethanepolyurca copolymer fiber.

43, (Previously Presented) The finished fabric of claim 42, wherein the
polyurcthanepolyurea copolymer fiber is included in the knit fabric in a proportion that, if
circularly knit at a high gauge, the knit fabric could be knit at no more than a 72.5 inch

circumference without losing integrity of the polyurethanepolyurea copolymer fiber.
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REMARKS

This reply replaces the response filed on April 4, 2012 because Claim 25 was identified
as “Previously Presented” in error, when in fact it should have read “Currently Amended”. No
other changes have been made.

The applicant’s representatives David Feigenbaum and Frank Gerratana thank Examiner
Polito and his supervisor, Examiner Santos, for attending a telephone interview conducted on
April 2,2012. Inventor Susan Walvius also attended the interview. During the interview, the
rejections of claims 25 and 37 were discussed in the context of the inventor’s experience with
processes for producing high gauge fabrics. The foregoing amendments to the claims have been
made in view of the discussion, as have the comments below which are each preceded by related

comments of the examiner (in small, bold type):

Double Patenting
3. Claims 25-43 are provisionally rejected on the ground of nonstatutory
obviousness-type double patenting as being unpatentable over claims 1-4 and 28
of copending Application No. 12/569,659 and claims 15-25, 28-37 and 41,

The applicant will consider filing a terminal disclaimer once the pending claims have

been found to be allowable.

Claim Rejections -35 USC § 103
5. Claims 25-29 and 31-41 are rejected under 35 U.S.C. 1 03(a) as being
unpatentable over Murphy et al. (U.S. Patent No. 6,823,548).
4. Regarding claim 25, Murphy et al, teach in Figures 1-3 a finished fabric
comprising: a first circular knitted fabric portion (22); and a second circular
knitted fabric
portion (24), at least one of the circular knitted fabric portions comprising a
circular knitted performance fabric portion (Table 1, Ex. No. 1.3); wherein the
first and second fabric portions are discrete; and wherein the first and second
fabric portions are joined (col. 6, lines 41-48) to form the finished fabric.
Murphy et al. do not teach wherein the finished fabric is at least 90 inches wide.
Murphy et al. teach column 3, lines 42 to 45 wherein the finished fabric is for a
mattress. The examiner takes official notice that it is commonly known in the
art for a standard size mattress cover to be at least ) inches wide. Therefore, it
would have been obvious to a person having ordinary skill in the art at the time
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the invention was made to make the finished fabric of Murphy et al. at least 90
inches wide to cover a standard mattress.

Claim 25 has been amended to recite that “at least one of the circular knitted fabric
portions comprising a circular knitted performance fabric portion knitted at a high gauge...
wherein the first and second fabric portions are joined to form the finished fabric.” Murphy is
not understood to describe or make obvious at least this feature of the claim.

Murphy is silent with regard to the gauge of a finished fabric. The rejection of claim 37
takes official notice with regard to the gauge of the finished fabric:

15. Regarding claim 37, Murphy et al. teach the finished fabric of claim 25.
Murphy does not teach wherein the finished fabric has a gauge of at least 17
gauges. The examiner takes official notice that it is commonly known in the art
to use high gauge fabrics for bed coverings. It would have been obvious to one
having ordinary skill in the art at the time the invention was made to use a
gauge of at least 17, since it has been held that where the general conditions of a

claim are disclosed in the prior art, discovering the optimum or workable
ranges involves only routine skill in the art. In re Aller, 105 USPQ 233.

In response, the applicant contends that it would not have been obvious to onc having
ordinary skill in the art at the time the invention was made to use a high gauge, such as a gauge
of 17, in at least one of the circular knitted fabric portions joined to form the finished fabric.

The inventors, Susan Walvius and Michelle Marciniak, sct out to create a bed shect that
had higher heat transfer characteristics than cotton bed sheets and also had a smooth feel when
touched. The inventors believed that to have these characteristics, a fabric that was knit would
have to be knit at a high gauge.

The inventors searched for fabric suppliers who could produce a fabric at a high gauge
having a width suitable for use as a bed sheet. They discovered that this could not be done by
the fabric suppliers that they contacted. In particular, the contacted fabric suppliers who
produced fabric suitable for bed sheets produced fabric at a low gauge, and fabric suppliers who
produced fabric at a high gauge produced fabric suitable for clothing such as athletic apparel.

In response, the inventors conceived of producing a finished fabric at least 90 inches
wide by joining fabric portions, including a circular knitted performance fabric portion knitted at

a high gauge. To the inventors’ knowledge, even though narrow portions of fabric knitted at a
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high gauge already existed, none of the contacted suppliers of fabric had joined these kinds of
portions of fabric to produce a finished fabric at least 90 inches wide.

Once the inventors had conceived of producing a finished fabric at least 90 inches wide
by joining discrete circular knitted fabric portions, such that at least one of the circular knitted
fabric portions is knitted at a high gauge, the inventors put this product on the market. The
product, branded as “SHEEX Performance Sheets,” has been successful in the marketplace.

Accordingly, in part because it would not have been obvious to one having ordinary skill
in the art at the time the invention was made to use a high gauge in at least one of the circular
knitted fabric portions joined to form a finished fabric at least 90 inches wide, amended claim 25
is patentable.

2. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over
Murphy et al. in view of Link et al, (U.S. Pub. No. 2007/0283493).

Claim 42 depends from claim 25 and is patentable for at least the same reasons as given
for claim 25. Link is not understood to remedy the deficiencies of Murphy.
Allowable Subject Matter
24. Claim 43 is objected to as being dependent upon a rejected base claim, but

would be allowable if rewritten in independent form including all of the
limitations of the base claim and any intervening claims,

The applicant thanks the examiner for the indication of allowable subject matter.

All of the dependent claims are patentable for at least similar reasons as those for the
claims on which they depend are patentable.

Canceled claims, if any, have been canceled without prejudice or disclaimer.

Any circumstance in which the applicant has (a) addressed certain comments of the
examiner does not mean that the applicant concedes other comments of the examiner, (b) made
arguments for the patentability of some claims does not mean that there are not other good
recasons for patentability of those claims and other claims, or (¢) amended or canceled a claim
does not mean that the applicant concedes any of the examiner's positions with respect to that

claim or other claims.
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Pleasc apply any charges or credits to deposit account 06-1050, referencing attorney
docket 29712-0002002.
Respectfully submitted,

Date: April 6, 2012 /Frank L. Gerratana/

Frank L. Gerratana
Reg. No. 62,653
Customer Number 26161
Fish & Richardson P.C.
Telephone: (617) 542-5070
Facsimile: (877) 769-7945

22823901.doc
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Amendments to the claims (this listing replaces all prior versions):

1-13. (Cancelled).

14. (Withdrawn) A method of making a finished fabric at least 90 inches wide
comprising:
forming at least two discrete performance fabric portions; and
joining at least two discrete performance fabric portions to form the finished

fabric.

15. (Withdrawn) The method of claim 14, wherein forming at least two discrete

performance fabric portions comprises knitting at least two discrete performance fabric portions.

16. (Withdrawn) The method of claim 14, wherein forming at least two discrete
performance fabric portions comprises circular knitting at least one of the discrete performance

fabric portions.
17. (Withdrawn) The method of claim 14, wherein joining at least two discrete
performance fabric portions to form the finished fabric comprises stitching at least two discrete

performance fabric portions together to form the finished fabric.

18. (Withdrawn) The method of claim 14, wherein the two discrete performance fabric

portions are joined by flatlock stitching.

19. (Withdrawn) The method of claim 14, comprising

heat setting finishing the joined at least two discrete fabric portions.
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20. (Withdrawn) The method of claim 14 wherein the finished fabric comprises a bed

sheet.

21. (Withdrawn) The method of claim 20, further comprising providing piping to the
bed sheet.

22, (Withdrawn) The method according to claim 14, wherein the at least two discrete

fabric portions have different fabric characteristics.

23. (Withdrawn) The method of making a finished fabric at Ieast 90 inches wide
comprising

circular knitting at least two discrete fabric portions;

stitching at least two discrete fabric portions; and

heat setting finishing the stitched at least two discrete fabric portions.

24. (Withdrawn) A method of making a bed sheet at least 90 inches wide from
performance fabric comprising

circular knitting at least two discrete fabric portions; the two discrete fabric portions
having different fabric characteristics including at least one of the following: moisture
management, UV protection, anti-microbial, thermo-regulation, wind resistance, and water
resistance;

stitching at lcast two discrete fabric portions together;

heat setting finishing the stitched at least two discrete fabric portions to form a finished
bed sheet; and

providing piping to the finished bed sheet.

25. (Previously Presented) A finished fabric at least 90 inches wide comprising:
a first circular knitted fabric portion; and a second circular knitted fabric portion, at least

one of the circular knitted fabric portions comprising a circular knitted performance fabric

portion knitted at a high gauge;
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wherein the first and second fabric portions are discrete; and

wherein the first and second fabric portions are joined to form the finished fabric.

26. (Previously Presented) The finished fabric of claim 25, further comprising piping.

27. (Previously Presented) The finished fabric of claim 25, wherein the first and second

fabrics have different fabric characteristics.

28. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises moisture management.

29. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises UV protection.

30. (Previously Presented) The finished fabric of claim 27, wherein at lcast one of the

fabric characteristics comprises anti-microbial properties.

31. (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises thermo-regulation.

32, (Previously Presented) The finished fabric of claim 27, wherein at least one of the

fabric characteristics comprises wind resistance.

33. (Previously Presented) The finished fabric of claim 27, wherein at lcast one of the

fabric characteristics comprises water resistance.

34. (Previously Presented) The finished fabric of claim 25, wherein the performance

fabric portion comprises a man-made fiber that has higher breathability than a cotton fabric.
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35. (Previously Presented) The finished fabric of claim 25, wherein the performance

fabric portion comprises a man-made fiber that has higher heat transfer than a cotton fabric.

36. (Previously Presented) The finished fabric of claim 25, wherein the performance
fabric portion comprises a man-made fiber that has higher moisture wicking characteristics than

a cotton fabric.

37. (Previously Presented) The finished fabric of claim 25, having a gauge of at least 17

gauges.

38. (Previously Presented) The finished fabric of claim 25, comprising a bed sheet.

39. (Previously Presented) The finished fabric of claim 25, comprising a bed covered by
the bed sheet.

40. (Previously Presented) The finished fabric of claim 25, wherein the bed sheet is
sufficiently stretchable to fit a standard rectangular bed and a smaller, non-rectangular marine

bed.

41. (Previously Presented) The finished fabric of claim 25, wherein the bed sheet is

sufficiently stretchable to fit either a crib or a standard adult bed.

42, (Previously Presented) The finished fabric of claim 25, comprising a knit fabric that

includes polyurethanepolyurca copolymer fiber.

43, (Previously Presented) The finished fabric of claim 42, wherein the
polyurcthanepolyurea copolymer fiber is included in the knit fabric in a proportion that, if
circularly knit at a high gauge, the knit fabric could be knit at no more than a 72.5 inch

circumference without losing integrity of the polyurethanepolyurea copolymer fiber.
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REMARKS

The applicant’s representatives David Feigenbaum and Frank Gerratana thank Examiner
Polito and his supervisor, Examiner Santos, for attending a telephone interview conducted on
April 2, 2012. Inventor Susan Walvius also attended the interview. During the interview, the
rejections of claims 25 and 37 were discussed in the context of the inventor’s experience with
processes for producing high gauge fabrics. The foregoing amendments to the claims have been
made in view of the discussion, as have the comments below which are each preceded by related

comments of the examiner (in small, bold type):

Double Patenting
3. Claims 25-43 are provisionally rejected on the ground of nonstatutory
obviousness-type double patenting as being unpatentable over claims 1-4 and 28
of copending Application No. 12/569,659 and claims 15-25, 28-37 and 41.

The applicant will consider filing a terminal disclaimer once the pending claims have

been found to be allowable.

Claim Rejections -35 USC § 103
5. Claims 25-29 and 31-41 are rejected under 35 U.S.C. 1 03(a) as being
unpatentable over Murphy et al. (U.S. Patent No. 6,823,548).
4, Regarding claim 25, Murphy et al. teach in Figures 1-3 a finished fabric
comprising: a first circular knitted fabric portion (22); and a second circular
knitted fabric
portion (24), at least one of the circular knitted fabric portions comprising a
circular knitted performance fabric portion (Table 1, Ex. No. 1.3); wherein the
first and second fabric portions are discrete; and wherein the first and second
fabric portions are joined (col. 6, lines 41-48) to form the finished fabric.
Murphy et al. do not teach wherein the finished fabric is at least 90 inches wide.
Murphy et al. teach column 3, lines 42 to 45 wherein the finished fabric is for a
mattress. The examiner takes official notice that it is commonly known in the
art for a standard size mattress cover to be at least 90 inches wide. Therefore, it
would have been obvious to a person having ordinary skill in the art at the time
the invention was made to make the finished fabric of Murphy et al. at least 90
inches wide to cover a standard mattress.
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Claim 25 has been amended to recite that “at least one of the circular knitted fabric
portions comprising a circular knitted performance fabric portion knitted at a high gauge...
wherein the first and second fabric portions are joined to form the finished fabric.” Murphy is
not understood to describe or make obvious at least this feature of the claim.

Murphy is silent with regard to the gauge of a finished fabric. The rejection of claim 37
takes official notice with regard to the gauge of the finished fabric:

15. Regarding claim 37, Murphy et al. teach the finished fabric of claim 25.
Murphy does not teach wherein the finished fabric has a gauge of at least 17
gauges. The examiner takes official notice that it is commonly known in the art
to use high gauge fabrics for bed coverings. It would have been obvious to one
having ordinary skill in the art at the time the invention was made to use a
gauge of at least 17, since it has been held that where the general conditions of a

claim are disclosed in the prior art, discovering the optimum or workable
ranges involves only routine skill in the art. In re Aller, 105 USPQ 233.

In response, the applicant contends that it would not have been obvious to one having
ordinary skill in the art at the time the invention was made to use a high gauge, such as a gauge
of 17, in at least onc of the circular knitted fabric portions joined to form the finished fabric.

The inventors, Susan Walvius and Michelle Marciniak, set out to create a bed sheet that
had higher heat transfer characteristics than cotton bed sheets and also had a smooth feel when
touched. The inventors believed that to have these characteristics, a fabric that was knit would
have to be knit at a high gauge.

The inventors searched for fabric suppliers who could produce a fabric at a high gauge
having a width suitable for use as a bed sheet. They discovered that this could not be done by
the fabric supplicrs that they contacted. In particular, the contacted fabric suppliers who
produced fabric suitable for bed sheets produced fabric at a low gauge, and fabric suppliers who
produced fabric at a high gauge produced fabric suitable for clothing such as athletic apparel.

In response, the inventors conceived of producing a finished fabric at least 90 inches
wide by joining fabric portions, including a circular knitted performance fabric portion knitted at
a high gauge. To the inventors’ knowledge, even though narrow portions of fabric knitted at a
high gauge already existed, none of the contacted suppliers of fabric had joined these kinds of

portions of fabric to produce a finished fabric at least 90 inches wide.
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Once the inventors had conceived of producing a finished fabric at least 90 inches wide
by joining discrete circular knitted fabric portions, such that at least one of the circular knitted
fabric portions is knitted at a high gauge, the inventors put this product on the market. The
product, branded as “SHEEX Performance Sheets,” has been successful in the marketplace.

Accordingly, in part because it would not have been obvious to one having ordinary skill
in the art at the time the invention was made to use a high gauge in at least one of the circular
knitted fabric portions joined to form a finished fabric at least 90 inches wide, amended claim 25
is patentable.

2. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over
Murphy et al. in view of Link et al. (U.S. Pub. No. 2007/0283493).

Claim 42 depends from claim 25 and is patentable for at Icast the same reasons as given
for claim 25. Link is not understood to remedy the deficiencies of Murphy.
Allowable Subject Matter
24, Claim 43 is objected to as being dependent upon a rejected base claim, but

would be allowable if rewritten in independent form including all of the
limitations of the base claim and any intervening claims.

The applicant thanks the examiner for the indication of allowable subject matter.

All of the dependent claims are patentable for at least similar reasons as those for the
claims on which they depend are patentable.

Canceled claims, if any, have been canceled without prejudice or disclaimer.

Any circumstance in which the applicant has (a) addressed certain comments of the
examiner does not mean that the applicant concedes other comments of the examiner, (b) made
arguments for the patentability of some claims does not mean that there are not other good
reasons for patentability of those claims and other claims, or (¢) amended or canceled a claim
does not mean that the applicant concedes any of the examiner's positions with respect to that

claim or other claims.
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Respectfully submitted,

Date: April 4, 2012 /Frank L. Gerratana/

Frank L. Gerratana
Reg. No. 62,653
Customer Number 26161
Fish & Richardson P.C.
Telephone: (617) 542-5070
Facsimile: (877) 769-7945
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