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I. INTRODUCTION

The two issues presented to the Board on remand are:  (1) whether ’027 

patent Claims 4-6, 15, and 20 are obvious over Sackier in view of Nishioka, 

including consideration of the weight that should be accorded to Patent Owner’s 

preliminary responses in the related IPR2017-00134 and -00135 proceedings; and 

(2) whether ’027 patent Claim 20 is anticipated by Malecki Embodiment #2.  With 

respect to the first question, the Federal Circuit held that the Board may assign zero 

weight to the preliminary responses.  This is what the Board should do.  The 

portions of the preliminary response upon which Petitioners rely, when read in 

context of the description of Sackier as a whole and further in view of the Patent 

Owner response and other contemporaneous arguments about Sackier, do not 

support Petitioners’ theory.  With respect to the second question, the Board’s 

findings with respect to Malecki Embodiment #1’s stabilizing rod 378 and square 

shaft 382 apply equally to Malecki Embodiment #2.  These findings compel a 

determination of no anticipation based on the plain language of Claim 20. 

II. ARGUMENT 

Claims 4-6, 15 and 20 Are Not Obvious Over Sackier In View of 
Nishioka 

1. The Board Should Give Patent Owner’s Preliminary 
Response No Weight in Determining Whether Sackier 
Discloses a “Frangible Link” 
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