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Citing to General Plastic Industrial Co. v. Canon Kabushiki Kaisha,

Exclusive Licensee Applied Medical Technology, Inc. (“AMT”) argues that the

’715 patent should be shielded from review. Case IPR2016-01357 (P.T.A.B. Sept.

6, 2017) (Paper 19) (precedential) (“General Plastic”). But “[t]here is no per se

rule precluding the filing of follow-on petitions after the Board’s denial of one or

more first-filed petitions on the same patent” and under the right circumstances, a

second petition should be instituted. General Plastic at 15. Indeed, an analysis of

the relevant factors, described below, leads to a conclusion that the petition in this

proceeding should be instituted by the Board.

Background. On January 19, 2017, Petitioner filed a first Petition in

IPR2017-00646. On April 28, 2017, AMT filed its POPR, and on July 26, 2017,

the Board denied institution. Thirty-four days later, on August 29, 2017, Petitioner

filed the present Petition. On October 18, 2017, General Plastic was designated

precedential. On December 12, 2017, AMT filed its POPR in the present

proceeding.

Factor 1: Petitioner filed a petition directed to the same claim of the same

patent.

Factor 2: Petitioner was aware of the Ballantyne reference at the time of

filing its first Petition, but was not aware of the later-asserted art at that time.

Petitioner discovered the Bierman reference on August 3, 2017, and the Simmons
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