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The Board’s institution of post-grant review on Adello’s petition (PGR2019-
000001) neither requires nor warrants denial of this Petition for inter partes review.
The Petition was timely filed, and the parallel proceedings do not raise the core
concerns supporting discretionary denial of institution under §§ 314(a) and 325(d).
I. The Petition Is Timely

35U.S.C. § 311(c) and 37 C.F.R. § 42.102(a) provide that a petition for [PR
may be filed after the later of “the date that is 9 months after the grant of the
patent” or “if a post-grant review is instituted ..., the date of the termination of
such post-grant review.” The Petition was filed on April 14, 2019. There is no
dispute that on that day, no PGR had been instituted, so the PGR bar did not apply.
The Petition was thus timely because it was filed more than nine months after the
’287 patent issued on February 1, 2017, and no other time bar was applicable.

Against this plain application of text to facts, Amgen asserts that the
subsequent institution of Adello’s PGR has rendered the Petition untimely. In
support, Amgen relies on the Board’s denial of institution in /ntex Recreation
Corp., v. Team Worldwide Corp., IPR2019-00245, Paper 7 (May 15, 2019). But
Intex’s petition was untimely when filed “because it was filed less than nine
months from the issue date” of the challenged patent. /d. at 10. Although the
Board noted that an IPR “may not be filed until ... [the pending PGR] is

completed,” the Board did not rely on the PGR as a basis for finding a previously
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