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I. INSTITUTION SHOULD NOT BE DENIED UNDER § 314(A)

Institution should not be denied under 35 U.S.C. § 314(a) because the
pending District Court litigation is not at a late stage, there is no scheduled trial
date, and a decision by this Board will greatly simplify the issues to be tried.
Document production by both sides is ongoing; fact witness depositions have not
begun; the fact discovery deadline is April 10, 2020; expert reports are not due
until May 8, 2020 and expert discovery does not end until July 8, 2020." The
Markman hearing is scheduled for October 17, 2019, so the Board will likely
decide whether to institute before the Court renders its claim constructions. Even if
those constructions are rendered sooner, denial of institution is not required. See
Semiconductor Components Indus., LLC v. Power Integrations, Inc., IPR2018-
01811, Paper 11 at 14, 36 (PTAB May 13, 2019) (adopting district court’s claim
constructions issued after filing of petition). Dispositive motions will not be fully
briefed until August 20, 2020 and a ruling is unlikely prior to this Board’s final
written decision which would be rendered by November 2020.

Despite Patent Owner’s (“PO”) speculation that trial will take place in
October 2020 (Paper 6 at 38, 40), no trial date has yet been set. (Exs. 2004, 2013).

The average time between filing of the complaint and jury trial in a patent

' The parties have not yet disclosed testifying experts or exchanged expert reports.

PQO’s statements regarding Dr. Stefanyshyn are pure speculation. Paper 6 at 39.
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