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Apple represented to this Board that it sought a sur-reply to address the
Applev. Fintiv factors. Ex. 1056. Using the POPR as aroadmap, it used the reply
instead to: (1) respond to the POPR substantively on the technical merits; and
(2) create "new" factsin an attempt to eliminate the complete overlap between the
PTAB and the district court proceedings. In an extreme movement, Apple
announced that it would no longer pursue the Sutivong ground in the IPR, in
addition to dropping the Harris ground in the district court. Reply at 2. The Board,
however, cannot disregard the Sutivong ground under SASunlessit denies the
Petition. That is, if Appleisto be held to itswords that "it will not pursue Ground
2...inthisIPR" (Reply at 2), the outcomeis no institution of trial.

l. Apple'sFintiv AnalysisIsImproper And/Or Incorrect
A. Factor 1. stay at thisstageishighly improbable
Apple alleges that because it had not requested a stay, the Board should

assume thisfactor isneutral. Reply at 1. Not so. Apple does not dispute that the
district court trial is scheduled to start in less than a month, the Board's institution
decision would come after the trial, Judge Gilstrap has never before granted a stay
pre-institution, and Apple has not cited any instance where he has granted a stay
where review of fewer than all patents at issue was instituted. POPR at 2-4; Reply
at 1. Judge Gilstrap recently denied arequest to stay atrial because of Covid-19,

further demonstrating the unlikeliness of astay. Ex. 2011.
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