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1 

Introduction 

IV’s Opening and Responsive briefs demonstrate that its proposed constructions align 

with the use of the disputed terms in the context of the claims in light of the specification, and 

consistent with the prosecution history of each patent.  That these constructions are correct 

becomes even more evident in the context of each disclosed invention, which sprang from 

companies at the cutting-edge of their technical fields.  Three of the patents-in-suit, RE 44,686 

(“the ’686 patent”), RE 42,726 (“the ’726 patent”) and RE 43,051 (“the ’051 patent”), were 

invented at Ensim Corporation, where the inventors were all highly experienced in the fields of 

cloud computing and virtualization.  Dkt. No. 9 at par. 27, 31.  General Magic, the original 

assignee of U.S. Patent No. 7,949,752 (“the ’752 patent), was a pioneer in cloud computing.  Id. 

at ¶ 20.  3Leaf Systems, Inc., where the inventions taught by U.S. Patent No. RE 44, 818 (“the 

’818 patent”) were developed, was at the forefront of network virtualization.  Id. at ¶ 35.   

The extensive briefing has also revealed VMware’s strategic approach to claim 

construction.  Rather than filter each term through established claim construction canons, 

VMware employs creative arguments in the hopes of fostering non-infringement positions.  For 

instance, the term “virtual server” is at issue in the ’686 and ’726 patents as well as the ’051 

patent.  Despite the fact that the ’051 patent is unrelated to the other two patents (which are 

related), VMware asks the Court to consider evidence from both the ’051 patent and a patent 

incorporated by reference therein in construing the ’686 and ’726 patents.  With respect to the 

’752 patent, VMware asks the Court to wholesale disregard previous constructions of the very 

same terms made by an experienced Magistrate Judge in a prior Report and Recommendation.  

VMware takes the term of art “hierarchical token bucket” from the ’818 patent and argues that it 

should be limited to a specific, prior art algorithm that is not referenced by the patent’s written 

description.  And on two occasions, VMware touts a citation as being from a paragraph and 

sentence without the word “embodiment”—while not disclosing that the preceding paragraphs 

explicitly characterize those cites as preferred embodiments.  These techniques do not result in 

Case 1:19-cv-01075-ADA   Document 63   Filed 04/10/20   Page 5 of 30

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


