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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

IMPLICIT, LLC,
V. CASE NO. 2:18-CV-53-JRG

NETSCOUT SYSTEMS, INC., et al.

wn W W W W W

CLAIM CONSTRUCTION
MEMORANDUM AND ORDER

Before the Court is the Opening Claim Construction Brief (Dkt. No. 89) filed by Plaintiff
Implicit, LLC (“Plaintiff” or “Implicit”). Also before the Court are Defendants NetScout Systems,
Inc. and Sandvine Corp.’s (“Defendants’”) Responsive Claim Construction Brief (Dkt. No. 93)
and Plaintiff’s reply (Dkt. No. 96).

The Court held a claim construction hearing on April 11, 2019.
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I. BACKGROUND

Plaintiff has alleged infringement of United States Patents No. 8,694,683 (“the 683
Patent”), 9,270,790 (“the 790 Patent”), and 9,591,104 (“the 104 Patent™) (collectively referred
to as “the patents-in-suit,” “the Balassanian Patents,” or “the Demulitplexing Patents”). (See Dkt.
No. 89, Exs. 1-3.) Plaintiff submits that the patents-in-suit relate to computer networking. (See
Dkt. No. 89, at 1-2.)

The *683 Patent, for example, titled “Method and System for Data Demultiplexing,” issued
on April 8, 2014, and bears an earliest priority date of December 29, 1999. The 790 Patent is a
continuation of the 683 Patent. The ’104 Patent, in turn, is a continuation of the 790 Patent.
These patents therefore share a common specification. The Abstract of the *683 Patent states:

A method and system for demultiplexing packets of a message is provided. The

demultiplexing system receives packets of a message, identifies a sequence of

message handlers for processing the message, identifies state information
associated with the message for each message handler, and invokes the message
handlers passing the message and the associated state information. The system

identifies the message handlers based on the initial data type of the message and a

target data type. The identified message handlers effect the conversion of the data

to the target data type through various intermediate data types.

The Court previously construed terms in the 683 Patent, the 790 Patent, and the *740
Patent in Implicit, LLC v. Trend Micro, Inc., No. 6:16-CV-80, Dkt. No. 115, 2017 WL 1190373
(E.D. Tex. Mar. 29, 2017) (Gilstrap, J.) (“Trend Micro”) and in Implicit, LLC v. Huawei
Technologies USA, Inc., et al., 6:17-CV-182, 2018 WL 1169137 (E.D. Tex. Mar. 6, 2018)
(Gilstrap, J.) (“Huawei,” sometimes referred to as “PAN,” which is an acronym for Palo Alto

Networks, Inc., the only remaining defendant in the Huawei case at the time of the claim

construction hearing).
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The *683 Patent has also been the subject of claim construction in the Northern District of
California in Implicit Networks, Inc. v. F5 Networks, Inc., No. 3:14-CV-2856, Dkt. No. 57, 2015
WL 2194627 (N.D. Cal. May 6, 2015) (Illston, J.) (“F5 Networks 11””). Further, the Northern
District of California construed terms in an ancestor patent, United States Patent No. 6,629,163
(“the *163 Patent”),* in Implicit Networks, Inc. v. F5 Networks, Inc., No. 3:10-CV-3365, Dkt. No.
93, 2012 WL 669861 (N.D. Cal. Feb. 29, 2012) (Illston, J.) (“F5 Networks I’). Defendants also
submit that the 163 Patent was the subject of ex parte Reexamination No. 90/010,356 (“’163
ex parte Reexam™) and inter partes Reexamination No. 95/000,659 (“’163 inter partes Reexam”).

Shortly before the start of the April 11, 2019 hearing, the Court provided the parties with
preliminary constructions with the aim of focusing the parties’ arguments and facilitating
discussion. Those preliminary constructions are noted below within the discussion for each term.

Il. LEGAL PRINCIPLES

It is understood that “[a] claim in a patent provides the metes and bounds of the right which
the patent confers on the patentee to exclude others from making, using or selling the protected
invention.” Burke, Inc. v. Bruno Indep. Living Aids, Inc., 183 F.3d 1334, 1340 (Fed. Cir. 1999).
Claim construction is clearly an issue of law for the court to decide. Markman v. Westview
Instruments, Inc., 52 F.3d 967, 97071 (Fed. Cir. 1995) (en banc), aff’d, 517 U.S. 370 (1996).

“In some cases, however, the district court will need to look beyond the patent’s intrinsic
evidence and to consult extrinsic evidence in order to understand, for example, the background
science or the meaning of a term in the relevant art during the relevant time period.” Teva Pharms.
USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 841 (2015) (citation omitted). “In cases where those

subsidiary facts are in dispute, courts will need to make subsidiary factual findings about that

! The patents-in-suit all resulted from continuations of the 163 Patent.
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extrinsic evidence. These are the ‘evidentiary underpinnings’ of claim construction that we
discussed in Markman, and this subsidiary factfinding must be reviewed for clear error on appeal.”
Id. (citing 517 U.S. 370).

To ascertain the meaning of claims, courts look to three primary sources: the claims, the
specification, and the prosecution history. Markman, 52 F.3d at 979. The specification must
contain a written description of the invention that enables one of ordinary skill in the art to make
and use the invention. Id. A patent’s claims must be read in view of the specification, of which
they are a part. Id. For claim construction purposes, the description may act as a sort of dictionary,
which explains the invention and may define terms used in the claims. Id. “One purpose for
examining the specification is to determine if the patentee has limited the scope of the claims.”
Watts v. XL Sys., Inc., 232 F.3d 877, 882 (Fed. Cir. 2000).

Nonetheless, it is the function of the claims, not the specification, to set forth the limits of
the patentee’s invention. Otherwise, there would be no need for claims. SRI Int’l v. Matsushita
Elec. Corp., 775 F.2d 1107, 1121 (Fed. Cir. 1985) (en banc). The patentee is free to be his own
lexicographer, but any special definition given to a word must be clearly set forth in the
specification. Intellicall, Inc. v. Phonometrics, Inc., 952 F.2d 1384, 1388 (Fed. Cir. 1992).
Although the specification may indicate that certain embodiments are preferred, particular
embodiments appearing in the specification will not be read into the claims when the claim
language is broader than the embodiments. Electro Med. Sys., S.A. v. Cooper Life Sciences, Inc.,
34 F.3d 1048, 1054 (Fed. Cir. 1994).

This Court’s claim construction analysis is substantially guided by the Federal Circuit’s
decision in Phillips v. AWH Corporation, 415 F.3d 1303 (Fed. Cir. 2005) (en banc). In Phillips,

the court set forth several guideposts that courts should follow when construing claims. In
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particular, the court reiterated that “the claims of a patent define the invention to which the patentee
is entitled the right to exclude.” Id. at 1312 (quoting Innova/Pure Water, Inc. v. Safari Water
Filtration Sys., Inc., 381 F.3d 1111, 1115 (Fed. Cir. 2004)). To that end, the words used in a claim
are generally given their ordinary and customary meaning. Id. The ordinary and customary
meaning of a claim term ““is the meaning that the term would have to a person of ordinary skill in
the art in question at the time of the invention, i.e., as of the effective filing date of the patent
application.” Id. at 1313. This principle of patent law flows naturally from the recognition that
inventors are usually persons who are skilled in the field of the invention and that patents are
addressed to, and intended to be read by, others skilled in the particular art. Id.

Despite the importance of claim terms, Phillips made clear that “the person of ordinary
skill in the art is deemed to read the claim term not only in the context of the particular claim in
which the disputed term appears, but in the context of the entire patent, including the
specification.” 1d. Although the claims themselves may provide guidance as to the meaning of
particular terms, those terms are part of “a fully integrated written instrument.” Id. at 1315
(quoting Markman, 52 F.3d at 978). Thus, the Phillips court emphasized the specification as being
the primary basis for construing the claims. Id. at 1314-17. As the Supreme Court stated long
ago, “in case of doubt or ambiguity it is proper in all cases to refer back to the descriptive portions
of the specification to aid in solving the doubt or in ascertaining the true intent and meaning of the
language employed in the claims.” Bates v. Coe, 98 U.S. 31, 38 (1878). In addressing the role of
the specification, the Phillips court quoted with approval its earlier observations from Renishaw
PLC v. Marposs Societa’ per Azioni, 158 F.3d 1243, 1250 (Fed. Cir. 1998):

Ultimately, the interpretation to be given a term can only be determined and

confirmed with a full understanding of what the inventors actually invented and
intended to envelop with the claim. The construction that stays true to the claim

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




