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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION
UNITED STATES OF AMERICA ex rel. | CASENO. 3:16-1533-MBS
MOLDEX-METRIC, INC.,
ORIGINAL COMPLAINT FILED 1IN
Plaintiff/Relator, CAMERA
VS. SEALED PURSUANT TO 31 U.S.C.
§ 3730(b)(2)
3M COMPANY,
JURY TRIAL DEMANDED
Defendant.
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INTRODUCTION

This is an action by qui tam Plaintiff/Relator Moldex-Metric, Inc. (“Moldex”), in the
name of the United States Government, to recover penalties and damages arising from false
statements made by Defendant 3M Company (“3M” or the “Company”) to the Government
regarding its dangerously defective dual-ended Combat Arms™ earplugs, which 3M sold to the
U.S. military for more than a decade without its knowledge of the defect. Plaintiff/Relator’s
claims reveal the protracted fraud perpetrated on the military by 3M, whose dual-ended Combat
Arms™ earplugs—which were standard issue in certain branches of the military during foreign
conflicts between 2003 and 2015—have likely caused thousands of soldiers to suffer significant
hearing loss and tinnitus in addition to exposing millions to the risk caused by 3M’s defective
earplugs.! The indirect cost to the public of 3M’s fraud has been enormous. In addition to
funding the military’s repeated purchases of the defective earplugs from 3M for more than a
decade, tax payers must shoulder the massive expense of treating veterans with hearing damage
and impairment, which represents the largest ongoing medical cost to the military.
Plaintiff/Relator Moldex alleges as follows:

THE PARTIES

1. Moldex is a family-owned business organized and existing under the laws of
California with its principal place of business in Culver City, California. It is in the business of

designing, manufacturing and selling worker safety products, including hearing protection

' As 3M explains in a press release trumpeting its sales of its Combat Arms™ earplugs
to the military, “[t]innitus, often referred to as ‘ringing in the ears,” and noise-induced hearing
loss can be caused by a one-time exposure to hazardous impulse noise, or by repeated exposure
to excessive noise over an extended period of time.” Ex. 1, 3M Newsroom, 3M Hearing
Protection Devices Now Added to the Federal Procurement List (Aug. 30, 2012), available at
http://solutions.3m.com/wps/portal/3M/en_US/3M-Defense-US/Defense/About-3M-
Defense/News/ (last visited Apr. 25, 2016).
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products and respirators. In 2011, Moldex introduced a non-linear dual-mode earplug, called
BattlePlugs®. Moldex’s BattlePlugs® provided the first actual competition to 3M’s Combat
Arms™ earplugs in the market for non-linear earplugs approved for purchase by the military.

2. 3M Company is a corporation organized and existing under the laws of the state
of Delaware with its principal place of business in St. Paul, Minnesota. Among other things, it is
in the business of designing, manufacturing, and selling worker safety products, including
hearing protectors and respirators. 3M has a dominant market share in virtually every safety
product market, including hearing protection. 3M is one of the largest companies in the country.

JURISDICTION AND VENUE

3. This action arises under the False Claims Act, 31 U.S.C. § 3729, et seq.

4. Jurisdiction over this action is conferred upon the Court by 31 U.S.C. § 3732(a)
and 28 U.S.C. § 3130 in that this action arises under the laws of the United States.

5. Venue is proper in this District pursuant to 28 U.S.C. § 1391 and 31 U.S.C. §
3732(a) because Defendant 3M transacts business in this District and can be found within the
United States.

6. Venue is also proper because this District has general jurisdiction over 3M due to
its extensive, long-standing presence. Defendant 3M operates manufacturing facilities at 1400
Perimeter Road, Greenville, South Carolina 29605-5467, which includes at least two plants. 3M
has operated facilities at this location since 1974, and in 2007 began a $100 million ongoing
expansion  project. Ex. 3, History of 3M  Greenville, available at
http://solutions.3m.com/wps/portal/3M/en_US/Greenville/Plant/Facility/History/  (last visited
May 6, 2016). 3M touts the benefits of its active participation in the Greenville community on

its website. Ex. 4, Community Involvement, available at
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http://solutions.3m.com/wps/portal/3M/en_US/Greenville/Plant/Community/Involvement/  (last
visited May 6, 2016).

7. Venue is also proper because, in addition to the statutory bases, this District has
specific jurisdiction over false statements and claims related to 3M’s distribution of the Combat
Arms earplugs to South Carolinian soldiers. Starting in 2004, all soldiers deployed to Iraq and
Afghanistan were issued Combat Arms earplugs. Ex. 5, Mcllwain, D. Scott et al., Heritage of
Army Audiology and the Road Ahead: The Army Hearing Program, AMERICAN JOURNAL OF
PuBLIC HEALTH, Vol. 98 No. 12 (Dec. 2008). South Carolina is home to several Army, Air
Force, Navy, and Marine military bases from which soldiers were trained and deployed to these
combat zones—including Fort Jackson, Shaw Air Force Base, the Marine Corp Recruiting Depot
at Parris Island, and the Naval Weapons Station Charleston. With respect to Fort Jackson, for
example, 3M was the supplier of Combat Arms earplugs prior to Moldex assuming the contract
in 2012.

FACTUAL ALLEGATIONS
I 3M’S DEFECTIVE COMBAT ARMS™ EARPLUGS

3M’s dual-ended Combat Arms™ earplugs

8. 3M’s dual-ended Combat Arms™ earplugs, which are non-linear, or selective
attenuation, earplugs, were designed to provide soldiers with a single set of earplugs that offer

them two options for hearing attenuation depending upon how the plugs are worn. If worn in the
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“closed” or “blocked” position (olive end in), the earplugs are supposed to block sound like
traditional earplugs. If worn in the “open” or “unblocked” position (yellow end in), the earplugs
are supposed to block, or at least significantly reduce, loud impulse sounds of battlefield
explosions, while still allowing the wearer to hear quieter noises such as commands spoken by
fellow soldiers and approaching enemy combatants. These earplugs were originally created by a
company called Aearo Technologies (“Aearo”). 3M acquired Aearo in 2008 (and thus any
liability associated with its past conduct) and hired the employees at Aearo that developed and
tested the defective earplugs. These 3M employees were aware of the defects as early as 2000,
several years before 3M/Aearo became the exclusive provider of the earplugs to the military.

9. As known to 3M/Aearo at the time it bid for and won the underlying Indefinite-
Quantity Contracts (“IQCs”) that made it the exclusive supplier of selective attenuation earplugs
to the military between 2003 and 2012, these earplugs have dangerous design defects that can
cause them to loosen in the wearer’s ear, imperceptibly to the wearer and even trained
audiologists visually observing a wearer, thereby permitting damaging sounds to enter the ear
canal by traveling around the outside of the earplug while the user and/or audiologist incorrectly
believes that the earplug is working as intended. Because the stem of the dual-ended earplug is
too short, it is difficult to insert the plug deeply into some wearer’s ear canals and obtain a proper
fit. Specifically, when the earplug is inserted into the ear according to standard fitting
instructions, the basal edge of the third flange of the non-inserted end of the earplug is prone to
press against some wearers’ ear canals and fold back to its original shape, thereby loosening the
seal in their ear canals. The defect has the same effect when either end is inserted because the

earplugs are symmetrical. In either scenario, the effect is that the earplug may not maintain a
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