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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Garnett DuBose, # 189764,

 
Petitioner,

vs.

Warden Allendale Correctional Institution,

Respondent.
________________________________________

) C/A No. 8:08-2533-PMD-BHH
)
)
)
)
) Report and Recommendation
)
)
)
)
)

Background of this Case

The petitioner is an inmate at the Allendale Correctional Institution of the South

Carolina Department of Corrections (SCDC).  He is serving a two-year sentence on a

probation violation conviction entered in the Court of General Sessions for Sumter County

on November 9, 2007.  The petitioner’s underlying convictions were for forgery, burglary,

and petit larceny.  The petitioner’s original convictions were entered in the Court of General

Sessions for Sumter County in December of 1992.  At that time, the petitioner was

sentenced to seven (7) years, which was suspended to three (3) years incarceration and

two (2) years of probation.  The petitioner indicates that he left South Carolina in August

of 2004, with permission from South Carolina probation authorities, to attend his mother’s

funeral in Michigan.  The petitioner did not return to South Carolina by his appointed

deadline, and a probation violation arrest warrant was issued in March of 1995.  On
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     The petitioner has a pending Section 2241 action concerning the sentence calculation1

of the petitioner’s max-out date by the South Carolina Department of Corrections, Dubose
v. Warden, Civil Action No. 8:08-2031-PMD-BHH.  Service of process was authorized in
Civil Action No. 8:08-2031-PMD-BHH on July 2, 2008.    

2

June 20, 2007, the petitioner was arrested in Michigan on a misdemeanor offense and the

outstanding South Carolina arrest warrant was then discovered by Michigan authorities.

The petitioner served a seventy-day sentence on the Michigan charge.  The petitioner was

extradited to South Carolina in August or September of 2007.  The petitioner appeared

before the Court of General Sessions for Sumter County on November 9, 2007.  The

petitioner’s probation was revoked and he was sentenced to serve two (2) years in prison.

The petitioner did not file a direct appeal from his conviction for the probation

violation.  He did file a petition for writ of habeas corpus in the original jurisdiction of the

Supreme Court of South Carolina.  The petitioner states that the Supreme Court of South

Carolina denied that petition pursuant to its holding in Key v. Currie, 305 S.C. 115, 406

S.E.2d 356 (1991).  The petitioner raises one (1) ground in the Section 2254 petition filed

in the case at bar: the State of South Carolina violated the petitioner’s Due Process Rights

by waiting thirteen years to seek the petitioner’s extradition.1

Discussion

Under established local procedure in this judicial district, a careful review has been

made of the pro se petition and the Form AO 240 (motion to proceed in forma pauperis)

pursuant to the procedural provisions of 28 U.S.C. § 1915 and the Anti-Terrorism and
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     Pursuant to the provisions of  28 U.S.C. § 636(b)(1)(B) and Local Civil Rule 73.02 (DSC),2

the undersigned is authorized to review such complaints for relief and submit findings and
recommendations to the District Court.

     Boyce has been held by some authorities to have been abrogated in part, on other3

grounds, by Neitzke v. Williams, 490 U.S. 319 (1989) (insofar as Neitzke establishes that a
complaint that fails to state a claim, under Federal Rule of Civil Procedure 12(b)(6), does not
by definition merit sua sponte dismissal under 28 U.S.C. § 1915(e)(2)(B)(i) [formerly 28 U.S.C.
§ 1915(d)], as “frivolous”).

3

Effective Death Penalty Act of 1996.  The review  has been conducted in light of the2

following precedents: Denton v. Hernandez, 504 U.S. 25 (1992); Neitzke v. Williams, 490

U.S. 319 (1989); Haines v. Kerner, 404 U.S. 519 (1972); Nasim v. Warden, Maryland

House of Correction, 64 F.3d 951 (4th Cir. 1995)(en banc); Todd v. Baskerville, 712 F.2d

70 (4th Cir. 1983); Boyce v. Alizaduh, 595 F.2d 948 (4th Cir. 1979) (recognizing the district

court’s authority to conduct an initial screening of any pro se filing);  Loe v. Armistead, 5823

F.2d 1291 (4th Cir. 1978); and Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978).  The

petitioner is a pro se litigant, and thus his pleadings are accorded liberal construction.  See

Erickson v. Pardus, 75 U.S.L.W. 3643, 167 L.Ed.2d 1081, 127 S.Ct. 2197 (U.S., June 4,

2007)(per curiam); Hughes v. Rowe, 449 U.S. 5, 9-10 & n. 7 (1980)(per curiam); and Cruz

v. Beto, 405 U.S. 319 (1972).  When a federal court is evaluating a pro se complaint or

petition, the plaintiff's or petitioner's allegations are assumed to be true.  Fine v. City of

New York, 529 F.2d 70, 74 (2nd Cir. 1975).  Even under this less stringent standard, the

petition is subject to summary dismissal.  The requirement of liberal construction does not

mean that the court can ignore a clear failure in the pleading to allege facts which set forth

a claim currently cognizable in a federal district court.  Weller v. Department of Social

Services, 901 F.2d 387 (4th Cir. 1990).
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 With respect to his conviction and sentence for the probation violation, the

petitioner's sole federal remedies are a writ of habeas corpus under either 28 U.S.C.

§ 2254 or 28 U.S.C. § 2241, which remedies can be sought only after the petitioner has

exhausted his state court remedies.  "It is the rule in this country that assertions of error

in criminal proceedings must first be raised in state court in order to form the basis for relief

in habeas.  Claims not so raised are considered defaulted."  Beard v. Green, 523 U.S. 371,

375 (1998) (citing Wainwright v. Sykes, 433 U.S. 72 (1977)).  See also 28 U.S.C.

§ 2254(b); Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 490-91 (1973); Picard v.

Connor, 404 U.S. 270 (1971); Schandelmeier v. Cunningham, 819 F.2d 52, 53 (3rd Cir.

1986) (exhaustion required under § 2241).

The exhaustion requirements under § 2254 are fully set forth in Matthews v. Evatt,

105 F.3d 907 (4th Cir. 1997):

 In the interest of giving state courts the first opportunity to consider
alleged constitutional errors occurring in a defendant's state trial and
sentencing, a § 2254 petitioner is required to "exhaust" all state court
remedies before a federal district court can entertain his claims.  Thus, a
federal habeas court may consider only those issues which have been "fairly
presented" to the state courts. . . .

To satisfy the exhaustion requirement, a habeas petitioner must fairly
present his claim to the state's highest court.  The  burden of proving that a
claim has been exhausted lies with the petitioner.

The exhaustion requirement, though not jurisdictional, is strictly
enforced[.]

Matthews v. Evatt, 105 F.3d at 910-11 (citations omitted from quotation).

In any event, it is clear that the petitioner has not exhausted his state court

remedies.  Exhaustion of state court remedies is required by 28 U.S.C. § 2254(b)(1)(A).
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The petitioner’s counsel at the probation violation hearing did not file a direct appeal.  A

direct appeal is the first step taken by a recently-convicted South Carolina prisoner to

exhaust his or her state court remedies.   State v. Northcutt, 372 S.C. 207, 641 S.E.2d 873

(2007).  It is well settled that a direct appeal is a viable state court remedy.  Castille v.

Peoples, 489 U.S. 346, 349-52 (1989).  Since no direct appeal was filed, the petitioner can

file an application for post-conviction relief.  See S.C. Code Ann. § 17-27-10, et seq.  The

United States Court of Appeals for the Fourth Circuit has held that South Carolina's

Uniform Post-Conviction Procedure Act is also a viable state-court remedy.  See Miller v.

Harvey, 566 F.2d 879, 880-81 (4th Cir. 1977); and Patterson v. Leeke, 556 F.2d 1168,

1170-1173 (4th Cir. 1977).

The applicant in a post-conviction application may allege constitutional violations in

a post-conviction proceeding but only if the issue could not have been raised by direct

appeal.  See Gibson v. State, 329 S.C. 37, 41, 495 S.E.2d 426, 428 (1998) (citing S.C.

Code Ann. § 17-27-20(a)(1), (b); and Simmons v. State, 264 S.C. 417, 215 S.E.2d 883

(1975)); and Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517, 519-20 (1993) (issues that

could have been raised at trial or on direct appeal cannot be raised in a PCR application

absent a claim of ineffective assistance of counsel).  "Exhaustion includes filing of an

application, the rendering of an order adjudicating the issues, and petitioning for, or

knowingly waiving, appellate review."  Gibson v. State, 329 S.C. at 42, 495 S.E.2d at 428.

The Supreme Court of South Carolina has specifically stated: "[W]hen the claim has been

presented to the Court of Appeals or the Supreme Court, and relief has been denied, the

litigant shall be deemed to have exhausted all available state remedies."  See In Re
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