
 
 

No. 15-777 
 
 

IN THE 

Supreme Court of the United States 
__________ 

 
SAMSUNG ELECTRONICS CO., LTD., SAMSUNG 

ELECTRONICS AMERICA, INC., SAMSUNG 

TELECOMMUNICATIONS AMERICA, LLC, 
Petitioners, 

v. 
 

APPLE INC., 
Respondent. 

__________ 
 

On Writ of Certiorari  
to the United States Court of Appeals 

for the Federal Circuit 
__________ 

 
BRIEF OF TIFFANY AND COMPANY, ADIDAS 
AG, AND JENNY YOO COLLECTION, INC., AS 

AMICI CURIAE IN SUPPORT OF RESPONDENT 
__________

 
 
 
 
 
 
 
 
 

MICHAEL J. GOTTLIEB 
 Counsel of Record 
JESSICA E. PHILLIPS 
CAIN M. NORRIS 
BOIES, SCHILLER & FLEXNER LLP 
5301 Wisconsin Ave., N.W. 
Washington, D.C. 20015 
(202) 237-2727 
MGottlieb@bsfllp.com 

Counsel for Amici Curiae 
 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 
 

 
 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .................................... iii 

INTEREST OF AMICI CURIAE ............................. 1 

SUMMARY OF ARGUMENT .................................. 1 

ARGUMENT ............................................................. 3 

I.  DESIGN PATENTS PROVIDE IMPORTANT 

INTELLECTUAL PROPERTY PROTECTION FOR 

ESTABLISHED AND EMERGING DESIGNERS IN THE 

FASHION INDUSTRY .............................................. 3 

A.  The Fashion Industry is an Important Driver 
of U.S. Economic Growth ............................... 3 

B.  Innovative Design is Critical to the Fashion 
Industry .......................................................... 5 

C.  Design Pirates Cause Substantial Economic 
and Creative Harm to both Established and 
Emerging Fashion Designers ........................ 7 

D.  Design Patents are an Important Tool for 
Designers to Protect Their Designs ............ 11 

II.  FURTHER LIMITING THE TOTAL PROFITS DAMAGES 

REMEDY WOULD HARM THE FASHION INDUSTRY 

AND THE U.S. ECONOMY ..................................... 14 

A.  The Total Profits Remedy Effectively 
Dissuades Design Pirates ............................ 15 

B.  Without a Meaningful Remedy, Design 
Patents Cannot Create the Incentives 
Necessary to “Promote the Progress of … 
Useful Arts” .................................................. 17 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 
 

 
 

C.  This Court Should Not Ignore the Plain 
Language of § 289 and Congress’s Plain 
Intent in Passing It Based on Hypothetical 
Policy Concerns ............................................ 20 

CONCLUSION ....................................................... 21 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 
 

 
 

TABLE OF AUTHORITIES 

Cases 

Birdsall v. Coolidge,  
93 U.S. 64 (1876) ............................................... 17 

Fashion Originators Guild of Am., Inc., v. Fed. 
Trade Comm’n,  
114 F.2d 80 (2d Cir. 1940) ................................ 12 

Fruit of the Loom, Inc. v. Girouard,  
994 F.2d 1359 (9th Cir. 1993) ............................. 6 

Fun-Damental Too, Ltd. v. Gemmy Indus. 
Corp.,  
111 F.3d 993 (2d Cir. 1997)............................... 13 

Jay Franco & Sons, Inc. v. Franek,  
615 F.3d 855 (7th Cir. 2010) ............................. 14 

Octane Fitness, LLC v. Icon Health & Fitness, 
Inc.,  
572 U.S. __ (2014) ............................................. 18 

Soptra Fabrics Corp. v. Stafford Knitting 
Mills, Inc.,  
490 F.2d 1092 (2d Cir. 1974) ............................. 13 

Wal-Mart Stores Inc. v. Samara Brothers, Inc.,  
529 U.S. 205 (2000) ..................................... 14, 16 

Constitutional Provisions 

U.S. CONST. art. I, § 8, cl. 8 .................................... 19 

Statutes 

15 U.S.C. § 1127 ..................................................... 13 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iv 
 

 
 

17 U.S.C. § 1302 ..................................................... 12 

35 U.S.C § 171 ........................................................ 11 

35 U.S.C. § 173 ....................................................... 11 

35 U.S.C. § 283 ................................................. 15, 16 

35 U.S.C. § 284 ........................................... 15, 16, 17 

35 U.S.C. § 285 ....................................................... 18 

35 U.S.C. § 289 ............................................... passim 

Regulations 

80 Fed. Reg. 17,918 (Apr. 2, 2015) ......................... 11 

Other Authorities 

Biana Borukhovich, Fashion Design: The Work 
Of Art That Is Still Unrecognized In The 
United States, 9 WAKE FOREST INTELL. 
PROP. L.J. 155 (2009) ................................... 7, 8, 9 

Bureau of Labor Statistics, U.S. Dep’t Of 
Labor, Occupational Outlook Handbook: 
Fashion Designers (2014-2015 ed.) ..................... 6 

Council of Fashion Designers of Am., CFDA 
Applauds Design Prohibition Act (Dec. 31, 
2009) .................................................................... 7 

Diane von Furstenberg, Fashion Deserves 
Copyright Protection, L.A. Times, Aug. 24, 
2007 ................................................................... 10 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


