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(i) 

QUESTION PRESENTED 
The Patent Act provides that a “person shall be en-

titled to a patent unless … the invention was … in 
public use or on sale in this country, more than one 
year prior to the date of the application” for the pa-
tent. 35 U.S.C. § 102(b) (2006).  

The question presented is: 
Whether the “on sale” bar found in § 102(b) applies 

only to sales or offers of sale made available to the 
public, as Congress, this Court, and the United States 
have all made clear, or whether it also applies to non-
public sales or offers of sale, as the Federal Circuit 
has held. 
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PARTIES TO THE PROCEEDINGS 
The parties to the proceedings are Merck & Cie, 

Bayer Pharma AG, Bayer HealthCare Pharmaceuti-
cals Inc., and Watson Laboratories, Inc.  

RULE 29.6 STATEMENT 
Bayer Pharma AG and Bayer HealthCare Pharma-

ceuticals Inc. are wholly owned subsidiaries of Bayer 
AG, a publicly held company. 

Merck KGaA is a publicly held company that owns 
more than 10% of Merck & Cie.  
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