
***THIS IS A CAPITAL CASE***

No. 16-6496

~lr~ t~je ~u~rerrYe court of t~je ~r~iteb ~t~te~

STACEY JOHNSON, JASON McGEHEE, BRUCE WARD,
TERRICK NOONER, JACK JONES, MARCEL WILLIAMS,
KENNETH WILLIAMS, DON DAMS, and LEDELL LEE

Petitioners

v.

WENDY KELLEY, in her official capacity
as Director, Arkansas Department of Correction,

and ARKANSAS DEPARTMENT OF CORRECTION

Respondents

.~

r~~ ,

~7_ ~e,_~ ~~ ~s_~~w~. _, x
~, r~. ~'

cn
H

~-
a
-.~

~1

On Petition for a Writ of Certiorari to the
Supreme Court of Arkansas

SUPPLEMENTAL BRIEF IN SUPPORT OF
PETITION FOR A WRIT OF CERTIORARI

MEREDITH L. BOYLAN

Counsel of Record
GEORGE KOSTOLAMPROS

VEN~LE LLP
575 7th Street, NW
Washington, DC
(202) 344-4000
MLBoylan@Venable. com
GKostolampros@Venable. com

Counsel for Petitioners
(Additional counsel follows)

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


~TENNIFFER HORAN

Federal Public Defender
Eastern District of Arkansas

JOHN C. WILLIAMS

Asst Federal Public Defender
1401 W. Capitol, Ste. 490
Little Rock, AR 72201
(501) 324-6114
j ohn_c_williams@fd. org

Counsel for Petitioners McGehee,
Noonez; Ward, and Maz~cel Williams

~TENNIFER MERRIGAN

~TOSEPH PERKOVICH

PHILLIPS BLACK

P.O. Box 2171
New York, NY 10008
(212) 400-1660
j . me rrig a n@p hillip sblack. or g
j . p e rkovich@p hillip sb lack. or g

JEFF ROSENZWEIG

300 Spring Street, Ste. 310
Little Rock, AR 72201
(501) 372-5247
jrosenzweig@att.net

Counsel for Petitioners
Johnson, Jones, Lee, and
Kenneth Williams

DEBox.~ R. SALLINGS
35715 Sample Road
Roland, AR 72135
deborahsallings@gmail. com

Counsel fo1• Pe titionez°Davis

Counsel for Petitioner Wand

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS

Supplemental Brief ........................................................................................................ 1

Conclusion...................................................................................................................... 3

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


SUPPLEMENTAL BRIEF

Petitioners respectfully submit this supplemental brief to apprise the Court of a

new case that has arisen since their last filing on December 22, 2016.

On January 26, 2017, the United States District Court for the Southern District

of Ohio granted a preliminary injunction staying the executions of prisoners Ohio

intends to execute using a midazolam-based protocol. See In 1°e Ohio Execution

Pz~otocol Litigation, No. 11-1016 (S.D. Ohio Jan. 26, 2017) (attached as Addendum).1

The court concluded the plaintiffs will likely show that Ohio's midazolam-based

execution protocol—which is substantially equivalent to the protocols at issue both

here and in Az•tl~ur v. Dunn, No. 16-602—violates the Eighth Amendment.

To reach that conclusion, the district court first determined, after a thorough 90-

page discussion of the evidence, that "use of midazolam as the first drug in Ohio's

present three drug protocol will create a ̀substantial risk of serious harm' or an

òbjectively intolerable risk of harm' as required by Baze [v. Rees, 553 U.S. 35

(2008)] and Glossip [v. Gross, 135 S. Ct. 2726 (2015)]." Add. 105a. The district court

then discussed the availability of alternatives, finding that the plaintiffs had met

their burden at the preliminary injunction stage to show that compounded

pentobarbital is an available alternative to Ohio's current, constitutionally deficient

protocol. The district court applied a practical standard for availability, noting that

1 Ohio had been scheduled to conduct executions in February, March, and April of this year.
In light of the district court's ruling and the State's appeal to the Sixth Circuit (discussed
below), Ohio has rescheduled those executions; its next execution is now set for May 10,
2017. See Notice of Reprieve, In re Ohio Execution Protocol Litigation, No. 11-1016 (S.D.
Ohio Feb. 10, 2017).
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Ohio has sought FDA approval for the ingredients needed and is awaiting decision.

Add. 106a. The court would not permit Ohio to moot the plaintiffs' claims by

conducting executions absent adequate efforts to acquire a substantially safer drug

that several other states have obtained—especially as Ohio has attempted to

facilitate procurement by passing a law to shield drug suppliers. Add. 107a.

Ohio has appealed to the United States Court of Appeals for the Sixth Circuit.

That court has expedited the appeal. Briefing is scheduled to be completed on

February 17, 2017. The court will hear oral argument on February 21, 2017, and a

decision is expected soon. However, the case will not be decided before the Court's

next conference on February 17, 2017, at which the petitions in this case and in

Arthur will be considered. The Sixth Circuit's decision is likely to further develop

the lower courts' interpretation of what it means to plead and prove an available

alternative method of execution—a question that has caused much confusion and

that is ripe for consideration.

These developments heighten the need for review in this case for at least two

reasons. First, the Ohio district court's detailed findings show that, in light of

additional scientific scrutiny since the Court's decision in Glossip, midazolam does

not render a condemned prisoner insensate to the intolerable pain that the second

and third drugs in the protocol will undisputedly cause. Petitioners both here and in

A1~thurwere prepared to make this showing, but the lower courts barred them from

making it. Accordingly, they will be subjected to constitutionally intolerable

suffering if the Court does not intervene. Second, the conflict between the district

2

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


