
  
 

 

 

 
    

  
 

  

 

 

 

 

 

 

 
 
 

 

 

  

 

 

 
 
 

 
 

 

1 (Slip Opinion) OCTOBER TERM, 2017 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

UPPER SKAGIT INDIAN TRIBE v. LUNDGREN ET VIR 

CERTIORARI TO THE SUPREME COURT OF WASHINGTON 

No. 17–387. Argued March 21, 2018—Decided May 21, 2018 

The Upper Skagit Indian Tribe purchased a roughly 40-acre plot of land
and then commissioned a boundary survey.  The survey convinced 
the Tribe that about an acre of its land lay on the other side of a 
boundary fence between its land and land owned by Sharline and 
Ray Lundgren.  The Lundgrens filed a quiet title action in Washing-
ton state court, invoking the doctrines of adverse possession and mu-
tual acquiescence, but the Tribe asserted sovereign immunity from
the suit. Ultimately, the State Supreme Court rejected the Tribe’s
immunity claim and ruled for the Lundgrens, reasoning that, under 
County of Yakima v. Confederated Tribes and Bands of Yakima Na-
tion, 502 U. S. 251, tribal sovereign immunity does not apply to in 
rem suits. 

Held: Yakima addressed not the scope of tribal sovereign immunity, but
a question of statutory interpretation of the Indian General Allot-
ment Act of 1887.  That Act authorized the President to allot parcels
of reservation land to individual tribal members and directed the 
United States eventually to issue fee patents to the allottees as pri-
vate individuals.  In 1934, Congress reversed course but made no at-
tempt to withdraw the lands already conveyed.  As a result, Indian 
reservations sometimes contain both trust land held by the United 
States and fee-patented land held by private parties. Yakima con-
cerned the tax consequences of this intermixture.  This Court had 
previously held that §6 of the General Allotment Act could no longer
be read as allowing States to impose in personam taxes on transac-
tions between Indians on fee-patented land within a reservation. 
Moe v. Confederated Salish and Kootenai Tribes of Flathead Reserva-
tion, 425 U. S. 463, 479–481.  The Court reached a different conclu-
sion in Yakima with respect to in rem state taxes, holding that the
state collection of property taxes on fee-patented land within reserva-

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


  
 

 

 

  
 
 
 
 

 

   

       

  

     

2 UPPER SKAGIT TRIBE v. LUNDGREN 

Syllabus 

tions was still allowed under §6.  502 U. S., at 265.  In short, Yakima 
sought only to interpret a relic of a statute in light of a distinguisha-
ble precedent; it resolved nothing about the law of sovereign immuni-
ty. 

Acknowledging this, the Lundgrens now ask the Court to affirm on
an alternative, common-law ground: that the Tribe cannot assert
sovereign immunity because this suit relates to immovable property
located in Washington State, purchased by the Tribe in the same
manner as a private individual.  Because this alternative argument
did not emerge until late in this case, the Washington Supreme Court 
should address it in the first instance.  Pp. 3–7. 

187 Wash. 2d 857, 389 P. 3d 569, vacated and remanded. 

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., 
joined. ROBERTS, C. J., filed a concurring opinion, in which KENNEDY, 
J., joined.  THOMAS, J., filed a dissenting opinion, in which ALITO, J., 
joined. 
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1 Cite as: 584 U. S. ____ (2018) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 17–387 

UPPER SKAGIT INDIAN TRIBE, PETITIONER v.
 
SHARLINE LUNDGREN, ET VIR
 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 

WASHINGTON
 

[May 21, 2018] 


JUSTICE GORSUCH delivered the opinion of the Court. 
Lower courts disagree about the significance of our

decision in County of Yakima v. Confederated Tribes and 
Bands of Yakima Nation, 502 U. S. 251 (1992).  Some 
think it means Indian tribes lack sovereign immunity in 
in rem lawsuits like this one; others don’t read it that way 
at all.* We granted certiorari to set things straight. 583 
U. S. ___ (2017).

Ancestors of the Upper Skagit Tribe lived for centuries
along the Skagit River in northwestern Washington State.
But as settlers moved across the Cascades and into the 
region, the federal government sought to make room for
them by displacing native tribes.  In the treaty that fol-
lowed with representatives of the Skagit people and oth-
ers, the tribes agreed to “cede, relinquish, and convey” 
—————— 

*Compare 187 Wash. 2d 857, 865–869, 389 P. 3d 569, 573–574 (2017)
(case below); Cass County Joint Water Resource Dist. v. 1.43 Acres of 
Land in Highland Twp., 2002 ND 83, 643 N. W. 2d 685, 691–693 (2002)
(conforming to the Washington Supreme Court’s interpretation of 
Yakima), with Hamaatsa, Inc. v. Pueblo of San Felipe, 2017–NMSC– 
007, 388 P. 3d 977, 986 (2016) (disagreeing); Cayuga Indian Nation of 
N. Y. v. Seneca County, 761 F. 3d 218, 221 (CA2 2014) (same). 
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2 UPPER SKAGIT TRIBE v. LUNDGREN 

Opinion of the Court 

their lands to the United States in return for $150,000 and 
other promises. Treaty of Point Elliott, Jan. 22, 1855, 12
Stat. 927; see Washington v. Washington State Commer-
cial Passenger Fishing Vessel Assn., 443 U. S. 658, 676 
(1979); United States v. Washington, 384 F. Supp. 312, 333 
(WD Wash. 1974).

Today’s dispute stems from the Upper Skagit Tribe’s
efforts to recover a portion of the land it lost.  In 1981, the 
federal government set aside a small reservation for the 
Tribe. 46 Fed. Reg. 46681.  More recently, the Tribe has 
sought to purchase additional tracts in market transac-
tions. In 2013, the Tribe bought roughly 40 acres where, it 
says, tribal members who died of smallpox are buried.
The Tribe bought the property with an eye to asking the
federal government to take the land into trust and add it 
to the existing reservation next door.  See 25 U. S. C. 
§5108; 25 CFR §151.4 (2013).  Toward that end, the Tribe 
commissioned a survey of the plot so it could confirm the 
property’s boundaries.  But then a question arose.

The problem was a barbed wire fence. The fence runs 
some 1,300 feet along the boundary separating the Tribe’s
land from land owned by its neighbors, Sharline and Ray 
Lundgren. The survey convinced the Tribe that the fence 
is in the wrong place, leaving about an acre of its land on
the Lundgrens’ side. So the Tribe informed its new neigh-
bors that it intended to tear down the fence; clearcut the 
intervening acre; and build a new fence in the right spot.

In response, the Lundgrens filed this quiet title action in 
Washington state court. Invoking the doctrines of adverse
possession and mutual acquiescence, the Lundgrens of-
fered evidence showing that the fence has stood in the 
same place for years, that they have treated the disputed 
acre as their own, and that the previous owner of the
Tribe’s tract long ago accepted the Lundrens’ claim to the 
land lying on their side of the fence.  For its part, the Tribe
asserted sovereign immunity from the suit. It relied upon 
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the many decisions of this Court recognizing the sovereign
authority of Native American tribes and their right to “the 
common-law immunity from suit traditionally enjoyed by
sovereign powers.” Michigan v. Bay Mills Indian Com-
munity, 572 U. S. ___, ___ (2014) (slip op., at 5) (internal
quotation marks omitted). 

Ultimately, the Supreme Court of Washington rejected
the Tribe’s claim of immunity and ruled for the 
Lundgrens.  The court reasoned that sovereign immunity
does not apply to cases where a judge “exercis[es] in rem
jurisdiction” to quiet title in a parcel of land owned by a
Tribe, but only to cases where a judge seeks to exercise in 
personam jurisdiction over the Tribe itself. 187 Wash. 2d 
857, 867, 389 P. 3d 569, 573 (2017).  In coming to this
conclusion, the court relied in part on our decision in 
Yakima. Like some courts before it, the Washington
Supreme Court read Yakima as distinguishing in rem 
from in personam lawsuits and “establish[ing] the princi-
ple that . . . courts have subject matter jurisdiction over
in rem proceedings in certain situations where claims of
sovereign immunity are asserted.”  187 Wash. 2d, at 868, 
389 P. 3d, at 574. 

That was error.  Yakima did not address the scope of
tribal sovereign immunity. Instead, it involved only a 
much more prosaic question of statutory interpretation
concerning the Indian General Allotment Act of 1887.  See 
24 Stat. 388. 

Some background helps dispel the misunderstanding.
The General Allotment Act represented part of Congress’s
late Nineteenth Century Indian policy: “to extinguish
tribal sovereignty, erase reservation boundaries, and force
the assimilation of Indians into the society at large.” 
Yakima, supra, at 254; In re Heff, 197 U. S. 488, 499 
(1905). It authorized the President to allot parcels of
reservation land to individual tribal members.  The law 
then directed the United States to hold the allotted parcel 
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