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SOTOMAYOR, J., dissenting 

SUPREME COURT OF THE UNITED STATES 
CARLOS TREVINO v. LORIE DAVIS, DIRECTOR, 
TEXAS DEPARTMENT OF CRIMINAL JUSTICE, 

CORRECTIONAL INSTITUTIONS DIVISION
 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT
 

No. 17–6883. Decided June 4, 2018
 

The petition for a writ of certiorari is denied. 
JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG 

joins, dissenting from the denial of certiorari. 
The first time this Court considered petitioner Carlos

Trevino’s case, it held pursuant to Martinez v. Ryan, 566 
U. S. 1 (2012), that a “ ‘procedural default will not bar a 
federal habeas court from hearing a substantial claim of
ineffective assistance at trial if, in the initial-review col-
lateral proceeding, there was no counsel or counsel . . . was 
ineffective,’ ” and if, as in Texas, the “state procedural 
framework . . . makes it highly unlikely in a typical case
that a defendant will have a meaningful opportunity to 
raise a claim of ineffective assistance of trial counsel on 
direct appeal.”  Trevino v. Thaler, 569 U. S. 413, 429 
(2013) (quoting Martinez, 566 U. S., at 17).  Having em-
phasized that the right to adequate assistance of trial
counsel is “critically important,” 569 U. S., at 428, the
Court remanded Trevino’s case with the expectation that,
if Trevino could establish that his underlying ineffective-
assistance-of-trial-counsel claim was substantial and that 
his initial-review counsel was ineffective, courts would 
afford him meaningful review of the underlying claim. 

Unfortunately, that is not what happened.  When the 
Court of Appeals for the Fifth Circuit ultimately consid-
ered whether Trevino was prejudiced by his trial counsel’s 
failure to investigate and present evidence of his fetal 
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2 TREVINO v. DAVIS 

SOTOMAYOR, J., dissenting 

alcohol spectrum disorder (FASD), the panel majority did
not properly “reweigh the evidence in aggravation against 
the totality of available mitigating evidence.” Wiggins v. 
Smith, 539 U. S. 510, 534 (2003).  Rather, the majority 
dismissed the new FASD evidence because it purportedly 
created a “significant double-edged problem” in that it had 
both mitigating and aggravating aspects, and stopped its
analysis short without reweighing the totality of all the 
evidence. 861 F. 3d 545, 551 (2017).  That truncated 
approach is in direct contravention of this Court’s prece-
dent, which has long recognized that a court cannot simply 
conclude that new evidence in aggravation cancels out new 
evidence in mitigation; the true impact of new evidence,
both aggravating and mitigating, can only be understood 
by asking how the jury would have considered that evi-
dence in light of what it already knew. 

Although this Court is not usually in the business of
error correction, this case warrants our intervention and 
summary disposition.  I respectfully dissent from the
Court’s refusal to correct the Fifth Circuit’s flagrant error. 

I 

A 


Under Strickland v. Washington, 466 U. S. 668 (1984),
to establish that trial counsel’s “deficient performance
prejudiced the defense,” a “defendant must show that 
there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would 
have been different.”  Id., at 687, 694. For purposes of a
mitigation-investigation claim like this one, a court must
“consider the totality of the available mitigation evi-
dence—both that adduced at trial, and the evidence ad-
duced in the habeas proceeding—and reweigh it against 
the evidence in aggravation.”  Sears v. Upton, 561 U. S. 
945, 955–956 (2010) (per curiam) (internal quotation
marks and alteration omitted); Wiggins, 539 U. S., at 534. 
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SOTOMAYOR, J., dissenting 

Where, as here, new evidence presented during postcon-
viction proceedings includes both mitigating and aggravat-
ing factors, a court still must consider all of the mitigating 
evidence alongside all of the aggravating evidence.  The 
new evidence must not be evaluated in isolation.  More-
over, the court must step into the shoes of the jury, and 
review the evidence as the jury would have in the first 
instance. See Williams v. Taylor, 529 U. S. 362, 398 
(2000); Rompilla v. Beard, 545 U. S. 374, 393 (2005).

In Texas, a jury at the penalty phase of a capital trial
first considers whether there is a probability that the 
defendant will be a future threat to society, Tex. Code
Crim. Proc. Ann., Art. 37.071, §(2)(b)(1) (Vernon Cum. 
Supp. 2017), and whether the defendant caused, intended 
to cause, or anticipated a death, §2(b)(2).  Only if the state
has proved those two issues beyond a reasonable doubt 
will the jury then consider the effect of mitigating evi-
dence on the sentence. §§2(c), (g).1  If even one juror de-
cides that, “taking into consideration all of the evidence, 
including the circumstances of the offense, the defendant’s
character and background, and the personal moral culpa-
bility of the defendant, there is a sufficient mitigating 
circumstance or circumstances to warrant that a sentence 
of life imprisonment without parole rather than a death 
sentence be imposed,” the court must impose a life sen-
tence. §§2(e)(1), (f )(2), (g). 

B 
With that framework in mind, consider the facts of this 

case.2 During the penalty-phase proceedings, the State 

—————— 
1 If at least one juror decides either of those two issues in the nega-

tive, the court must impose a life sentence regardless of the effect of 
mitigating circumstances.  See Tex. Code Crim. Proc. Ann., Art. 37.071, 
§2(g). 

2 The procedural history of this case is complex.  For present purposes,
it is sufficient to note that after this Court’s remand, Trevino filed a 
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4 TREVINO v. DAVIS 

SOTOMAYOR, J., dissenting 

presented evidence of Trevino’s juvenile criminal record
and adult convictions. The jury also heard uncontroverted 
testimony that Trevino was a member of a street gang and 
a violent prison gang, and, needless to say, the jurors were
aware that they had just convicted Trevino of capital 
murder. 

With respect to mitigation, Trevino’s counsel presented
just one witness, Trevino’s aunt, who testified that 

“ ‘(1) she had known [Trevino] all his life, (2) [his] fa-
ther was largely absent throughout [his] life, (3) [his] 
mother “has alcohol problems right now,” (4) [his] 
family was on welfare during his childhood, (5) [Tre-
vino] was a loner in school, (6) [Trevino] dropped out 
of school and went to work for his mother’s boyfriend
doing roofing work, (7) [Trevino] is the father of one 
child and is good with children, often taking care of
her two daughters, and (8) she knows [he] is incapable 
of committing capital murder.’ ”  861 F. 3d, at 547. 

With only that mitigation before them, the jury deliberated
for approximately eight hours before it unanimously con-
cluded that the State satisfied its burden of showing that
Trevino was a continuing threat to society; that he had 
caused, intended to cause, or anticipated the death of a 
person; and that the mitigating circumstances were insuf-
ficient to warrant a life sentence instead of a death sen-
tence. Ibid. 

In addition to this evidence presented at trial, Trevino 

—————— 

second amended federal habeas petition.  The District Court denied 
relief. Trevino v. Stephens, 2015 WL 3651534 (WD Tex., June 11, 
2015).  The Fifth Circuit granted a certificate of appealability and 
affirmed the District Court’s denial of relief solely on the basis that, on
the merits, Trevino could not establish that he was prejudiced by his 
trial counsel’s failure to introduce additional mitigating evidence.  See 
861 F. 3d 545, 548–551 (2017).  Judge Dennis dissented from that 
decision. Id., at 551–557. 
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offered new mitigating evidence in support of his habeas
petition, including testimony from expert and lay witnesses, 
relating to his fetal alcohol spectrum disorder.  Dr. Rebecca 
H. Dyer, Ph. D., a clinical and forensic psychologist, re-
ported that Trevino “functions ‘within the low average
range of intellectual functioning,’ and has a ‘history of 
employing poor problem-solving strategies, attentional
deficits, poor academic functioning, memory difficulties, 
and history of substance abuse.’ ” Id., at 553 (Dennis, J.,
dissenting). She further stated: 

“ ‘[Trevino’s] history of [FASD] clearly had an impact 
on his cognitive development, academic performance, 
social functioning, and overall adaptive functioning.
These factors, along with his significant history of 
physical and emotional abuse, physical and emotional
neglect, and social deprivation clearly contributed to 
[Trevino’s] ability to make appropriate decisions and 
choices about his lifestyle, behaviors and actions, his
ability to withstand and ignore group influences, and 
his ability to work through and adapt to frustration 
and anger.’ ” Ibid. (alterations in original). 

She concluded that Trevino’s FASD “ ‘would . . . have 
impacted any of [his] decisions to participate in or refrain 
from any activities that resulted in his capital murder
charges,’ ” ibid. (ellipsis and alterations in original), even if
the condition “ ‘would not have significantly interfered 
with his ability to know right from wrong, or to appreciate
the nature and quality of his actions at the time of the
capital offense,’ ” id., at 549. 

Dr. Paul Conner, Ph. D., a clinical neurologist, further
reported that “Trevino demonstrated deficiencies in eight 
cognitive domains, where only three are necessary for a 
diagnosis of FASD.”3 Id., at 549–550.  Trevino’s “ ‘daily 

—————— 
3 Trevino showed deficits in “academics, especially math; verbal and 
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