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QUESTION PRESENTED

Whether Congress validly abrogated state
sovereign immunity by enacting the Copyright Rem-
edy Clarification Act, Pub. L. No. 101-553, 104 Stat.
2749 (1990), which provides remedies to copyright
owners when States infringe their federal copy-
rights.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

111

TABLE OF CONTENTS

TABLE OF AUTHORITIES .......coocoiiiiiiiiine v
INTEREST OF AMICUS CURIAE ........................ 1
STATEMENT OF THE CASE......ccccccovviiiiiieen. 2
SUMMARY OF ARGUMENT.........ccoociiiiiiiiineens 4
ARGUMENT ...t 7

THE STATES WAIVED IMMUNITY FOR
COPYRIGHT INFRINGEMENT IN THE PLAN
OF THE CONVENTION .....ccuuuieeeeeeeeeeererrnnnnnnnn. 7

A. Katz Recognizes That the States
Waived Sovereign Immunity by
Ratifying Certain Unique Grants
of Power to Congress under Arti-
cle I of the Constitution...................... 7

B. The Unique Text, History, and
Importance of the Copyright
Clause Confirm That the States
Waived Sovereign Immunity for
Copyright Infringement .................. 11

CONCLUSION ....cooiiiiiiiiiiiieciieec e 17

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

v

TABLE OF AUTHORITIES

Page(s)

Cases:
Alden v. Maine,

527 U.S. 706 (1999) ....ovvvvvieieeeeeeeeeeeeeiiiinnn, 7,10, 11
Am. Broad. Cos., Inc. v. Aereo, Inc.,

573 U.S. 431 (2014). ccovvvrrrieeeeeeeeeeeeeicceeeee e, 1
Burrow-Giles Lithographic Co. v. Sarony,

111 U.S. 53 (1884) oo 14
Cent. Va. Cmty. Coll. v. Katz,

546 U.S. 356 (20006) .....ceeivvereeeeiiiieeeeeennnnnns, passim

Feltner v. Columbia Pictures Television, Inc.,
523 U.S. 340 (1998) ....ovvvveeeeeeieeeeeeiiiieeeen. 13, 14

Fla. Prepaid Postsecondary Educ. Expense Bd.
v. Coll. Sav. Bank, 527 U.S. 627 (1999) ........... 4,8

Fourth Estate Pub. Benefit Corp. v.
Wall-Street.com, LLC, 139 S. Ct. 881 (2019)........ 1

Golan v. Holder,
565 U.S. 302 (2012) cvvveeeeeeeeeeeeeseeeeeseeesoon, 14

Goldstein v. California,
412 U.S. 546 (1973 ceeeeeeeeeeeeeeeeeeeeresereseresernns 15

Harper & Row Publishers, Inc. v. Nation Enters.,
461 U.S. 539 (1985) e, 1

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Page(s)

Monaco v. Mississippi,

292 U.S. 313 (1934) ...uvvveeririeeieiniriiniiiiiniiiiieeaianennens 7
Murphy v. NCAA,

138 S. Ct. 1461 (2018) ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 15
Pennsylvania v. Union Gas Co.,

491 U.S. 1 (1989) ..uuvuerrrinirneinnnnnnneinereneeenannnnnnnnnns 7,8
Seminole Tribe of Fla. v. Florida,

517 U.S. 44 (1996) ..coevvvvrieieiieeieeeeeeeeeeeeeeeeeee 4,8,9
Terminiello v. City of Chicago,

337 U.S. 1(1949) oo, 16
Constitution and Statutes:
U.S. Const., Art. I, § 8, cl. 4 .oovvvveeeeeeiiiee 9
U.S. Const., Art. I, § 8,¢cl. 8 cvvveeeeeiiiiiiiinnn. 5,9, 13
17 U.S. § 301, 5, 15
28 U.S.C. § 1338(2)..evvvvvreerrrrrrrrrrerrrerrerrernrneneennnns 5, 14
28 U.S.C. § 1498 15
Act of Feb. 15, 1819, 3 Stat. 481 (1819)................. 15
Act of May 31, 1790, 1 Stat. 124 (1790) ............ 5,13

Copyright Remedy Clarification Act of 1990,
Pub. L. No. 101-553, 104 Stat. 2749 (1990)...... 3,6

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




