No. 18-956

In the Supreme Court of the United States

GooGLE LLC,

Petitioner,
A

ORACLE AMERICA, INC.,

Respondent.

On Writ of Certiorari to the
United States Court of Appeals
for the Federal Circuit

BRIEF OF AMICI CURIAE SOFTWARE
INNOVATORS, STARTUPS, AND INVESTORS
IN SUPPORT OF PETITIONER

J. Carl Cecere
Counsel of Record
CECERE PC

6035 McCommas Blvd.
Dallas, TX 75206

(469) 600-9455
ccecere@cecerepce.com

Counsel for Amici Curiae

January 13, 2020

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



mailto:ccecere@cecerepc.com
https://www.docketalarm.com/

TABLE OF CONTENTS

Table of CONLENtS....ceecueeeeeieeeeeeeeeeee e I
Table of authorities......cccceeeecieeeeceeeceeceeeeee e, II
Interest of amici CUTIAE......cceeveeeeeceeceeeeeeeeeeceee e, 1
Introduction and summary of argument ..............c.c......... 3
ATGUMENL ...ttt sa e sae s 6

Rejecting the Federal Circuit’s erroneous under-
standing of the copyrightability of Java’s
software interface is essential to protect
STATTUPS. veeeveerreeiterterreceteere e sseeeseeesreessaesssaesnees 6

A. Startups depend on easy access to software
interfaces like Java’s. .....ccccceeeveeeeveeceeceeceecreene 7

B. The Federal Circuit’s rulings threaten the
easy access to connectivity that startups
need t0 SUPVIVE. ...ccveeeeerereeenreeeeeeneeee e 11

C. Without easy access to software interfaces
like Java’s, startups will be harder to
develop, and harder to fund, sending ripples
through the entire economy.........cccceevevvevvennenee. 16

CONCIUSION wevteteeeeeeeeeeeeeeeeeteeeee et e eeeseeeeesssaeeeeesssseeessssnns 22

@)

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF AUTHORITIES
Cases:

Assessment Techs. of WI, LLC v. WIREdata,
Inc.,
350 F.3d 640 (Tth Cir. 2003)....cceeeveerveereerreereesreerreesveneens 14

Baker v. Selden,
101 U.S. (11 Otto) 99 (1880) ....cerveereerreereerrrereerreerreraeennes 13

Bateman v. Mnemonics, Inc., 79 F.3d 1532, 1539
(11th Cir. 1996) .....uveeneeeeeeeeeeeeeeeeeecre e e ee e esaeenees 14

Computer Assocs. Int’l, Inc. v. Altai, Inc.,
982 F.2d 693 (2d Cir. 1992) ....cvvvreerrereereerrerrcreereereenes 14

Lexmark Int’l, Inc. v. Static Control
Components, Inc.,
387 F.3d 522 (6th Cir. 2004)....c.ecvveveeereereereereereereeneens 14

Lotus Dev’t Corp. v. Borland Int’l, Inc.,
49 F.3d 807 (1st. Cir. 1995), aff'd, 516 U.S. 233

(1996) (PET CUTIAIM). c.vevvereeerereererrereesresreseseeseeseessesseseens 13
Mitel, Inc.v. Iqtel, Inc.,
124 F.3d 1366 (10th Cir. 1997)..c.eeeeeeeeeeeeeeeeevevenene 14

Pamela Samuelson & Suzanne Scotchmer,
The Law and Economics of Reverse

Engineering, 111 Yale L.J. 1575 (2002) ......ccccceevenene.. 14
Sega Enterps. Ltd. v. Accolade, Inc.,

977 F.2d 1510 (9th Cir. 1992)....cceevvereerecreeerereceeeereeennns 14
Statutes:
Digital Millennium Copyright Act,

17 U.S.C. § 1201(F)(1). ceeerrrerrrrererrereerreesesreseeresesseseseesens 11

Sonny Bono Copyright Term Extension Act,
Pub. L. No. 105-298, 112 Stat. 2827, § 102(b)
(1998)..c.u ettt se st et s et esnene 1

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

ITI

Statutes—continued:

17U.S.C. §
L2 ) OO 15
LOZ(D) cevevenirreniiiieirreiteetnetreeteetese et aeeanen 9,10

Other authorities:

Kevin Ashton, That ‘Internet of Things’ Thing,
RFID Journal (June 22, 2009),
<https:/bitLy/2VOSTBI > ..o 8

Jonathan Band, Interfaces on Trial 2.0 (2011). ............... 9

Michael A. Carrier, Copyright and Innovation:
The Untold Story, 2012 Wis. L. Rev. 891 (2012) ......... 20

Adam DuVander, 7,000 APIs: Twice as Many as
This Time Last Year, ProgrammableWeb
(Aug. 23, 2012), <https:/bit.ly/2ZEkDnRh> ................ 10

Ewing Marion Kauffman Found., The

Importance of Startups in Job Creation and

Job Destruction 4 (Jul. 2010),

<http:/bit.1y/1e0ODVIY>. ....cvererererererererererererereesesenenes 22
Darian M. Ibrahim, The (Not So) Puzzling

Behavior of Angel Investors, 61 Vand. L. Rev.

1405 (2008)....eveveerreerreerirreserseertesessssesessesessesessssesessesenes 11
Deborah Gage, The Venture Capital Secret: 3

Out of } Start-ups Fail, Wall St. J., Sept. 20,

Urs Gasser & John Palfrey, Interop: The
Promise and Perils of Highly Connected
SYSLEMS (2012) c.urirererrerrerietrieiresreseseseseseesseseessessesaens 8

Paul Goldstein, Goldstein on Copyright § 2.3.11 ........... 12

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IV

Other authorities—continued:

Fern Halper, Judith Hurwitz, & Marcia
Kaufman, A Web API Study: The Benefits of
APIs in the App Economy (2011),
<https:/bit.ly/2XIcWDV > ..o 11

J. Haltiwanger et al., Ewing Marion Kauffman
Found., Declining Business Dynamism in the
U.S. High-Technology Sector 7 (Feb. 2014),
<http:/bit.Ly/TOWNUPD> ..., 22

J.D. Harrison, More businesses are closing than
starting. Can Congress help turn that
around?, Wash. Post, Sept. 17, 2014,
<http:/wWapo.st/1Parrns>.......cccceeeevevreeveerererreennnens 22

Erie von Hippel, Democratizing Innovation

Tim Kane, Ewing Marion Kauffman Foundation,
The I'mportance of Startups in Job Creation
and Job Destruction 3 (2010),
<https://bit.ly/2xxx0GE >. Our startups
represent some of the most important dri..................... 5

Ariel Katz, Copyright and Competition Policy in
Handbook of the Digital Creative Economy
(Christian Handke and Ruth Towse, eds. 2013).......... 13

Samuel Kortum & Josh Lerner, Assessing the
Contribution of Venture Capital to
Innovation, RAND Journal of Economics
(2000)...cueeeeerenreeeenresteesrentesteesseseeeesesseeesesseseenessessenens 11

Gary Lauder, Venture Capital: “The Buck Stops
Where?”, 2 Med. Innovation & Bus. 14, (2010),
<http://bit.ly/2Xz0Ahi>. ......ccceerereeeeeeeeeeee e 20

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




