
  
 

 

 

 
    

       
 

  

 

 
 

 

 

 

 

 
 

 
  

 
  

 
 

 

   
  

 
   

1 (Slip Opinion) OCTOBER TERM, 2020 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

FULTON ET AL. v. CITY OF PHILADELPHIA, 
PENNSYLVANIA, ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 

No. 19–123. Argued November 4, 2020—Decided June 17, 2021 

Philadelphia’s foster care system relies on cooperation between the City
and private foster care agencies.  The City enters standard annual con-
tracts with the agencies to place children with foster families.  One of 
the responsibilities of the agencies is certifying prospective foster fam-
ilies under state statutory criteria. Petitioner Catholic Social Services 
has contracted with the City to provide foster care services for over 50 
years, continuing the centuries-old mission of the Catholic Church to 
serve Philadelphia’s needy children.  CSS holds the religious belief
that marriage is a sacred bond between a man and a woman.  Because 
CSS believes that certification of prospective foster families is an en-
dorsement of their relationships, it will not certify unmarried cou-
ples—regardless of their sexual orientation—or same-sex married cou-
ples. But other private foster agencies in Philadelphia will certify 
same-sex couples, and no same-sex couple has sought certification 
from CSS.  Against this backdrop, a 2018 newspaper story recounted 
the Archdiocese of Philadelphia’s position that CSS could not consider 
prospective foster parents in same-sex marriages.  Calls for investiga-
tion followed, and the City ultimately informed CSS that unless it
agreed to certify same-sex couples the City would no longer refer chil-
dren to the agency or enter a full foster care contract with it in the 
future.  The City explained that the refusal of CSS to certify same-sex
married couples violated both a non-discrimination provision in the 
agency’s contract with the City as well as the non-discrimination re-
quirements of the citywide Fair Practices Ordinance.

CSS and three affiliated foster parents filed suit seeking to enjoin 
the City’s referral freeze on the grounds that the City’s actions violated
the Free Exercise and Free Speech Clauses of the First Amendment. 
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2 FULTON v. PHILADELPHIA 

Syllabus 

The District Court denied preliminary relief.  It reasoned that the con-
tractual non-discrimination requirement and the Fair Practices Ordi-
nance were both neutral and generally applicable under Employment 
Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S. 872, and 
that CSS’s free exercise claim was therefore unlikely to succeed.  The 
Court of Appeals for the Third Circuit affirmed.  Given the expiration 
of the parties’ contract, the Third Circuit examined whether the City
could condition contract renewal on the inclusion of new language for-
bidding discrimination on the basis of sexual orientation.  The court 
concluded that the City’s proposed contractual terms stated a neutral 
and generally applicable policy under Smith.  CSS and the foster par-
ents challenge the Third Circuit’s determination that the City’s actions 
were permissible under Smith and also ask the Court to reconsider 
that decision. 

Held: The refusal of Philadelphia to contract with CSS for the provision
of foster care services unless CSS agrees to certify same-sex couples as
foster parents violates the Free Exercise Clause of the First Amend-
ment.  Pp. 4–15.

(a) The City’s actions burdened CSS’s religious exercise by forcing it
either to curtail its mission or to certify same-sex couples as foster par-
ents in violation of its religious beliefs. Smith held that laws inci-
dentally burdening religion are ordinarily not subject to strict scrutiny
under the Free Exercise Clause so long as they are both neutral and 
generally applicable.  494 U. S., at 878–882.  This case falls outside 
Smith because the City has burdened CSS’s religious exercise through 
policies that do not satisfy the threshold requirement of being neutral 
and generally applicable.  Church of Lukumi Babalu Aye, Inc. v. Hia-
leah, 508 U. S. 520, 531–532.  A law is not generally applicable if it
invites the government to consider the particular reasons for a person’s
conduct by creating a mechanism for individualized exemptions. 
Smith, 494 U. S., at 884. Where such a system of individual exemp-
tions exists, the government may not refuse to extend that system to
cases of religious hardship without a compelling reason. Ibid. Pp. 4–
7. 
  (1) The non-discrimination requirement of the City’s standard fos-
ter care contract is not generally applicable.  Section 3.21 of the con-
tract requires an agency to provide services defined in the contract to
prospective foster parents without regard to their sexual orientation.
But section 3.21 also permits exceptions to this requirement at the 
“sole discretion” of the Commissioner.  This inclusion of a mechanism 
for entirely discretionary exceptions renders the non-discrimination 
provision not generally applicable.  Smith, 494 U. S., at 884. The City 
maintains that greater deference should apply to its treatment of pri-
vate contractors, but the result here is the same under any level of 
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3 Cite as: 593 U. S. ____ (2021) 

Syllabus 

deference. Similarly unavailing is the City’s recent contention that
section 3.21 does not even apply to CSS’s refusal to certify same-sex
couples.  That contention ignores the broad sweep of section 3.21’s text,
as well as the fact that the City adopted the current version of section 
3.21 shortly after declaring that it would make CSS’s obligation to cer-
tify same-sex couples “explicit” in future contracts.  Finally, because 
state law makes clear that the City’s authority to grant exceptions
from section 3.21 also governs section 15.1’s general prohibition on sex-
ual orientation discrimination, the contract as a whole contains no gen-
erally applicable non-discrimination requirement.  Pp. 7–10. 

(2) Philadelphia’s Fair Practices Ordinance, which as relevant for-
bids interfering with the public accommodations opportunities of an
individual based on sexual orientation, does not apply to CSS’s actions
here.  The Ordinance defines a public accommodation in relevant part 
to include a provider “whose goods, services, facilities, privileges, ad-
vantages or accommodations are extended, offered, sold, or otherwise 
made available to the public.”  Phila. Code §9–1102(1)(w).  Certifica-
tion is not “made available to the public” in the usual sense of the
words. Certification as a foster parent is not readily accessible to the 
public; the process involves a customized and selective assessment 
that bears little resemblance to staying in a hotel, eating at a restau-
rant, or riding a bus.  The District Court’s contrary conclusion did not 
take into account the uniquely selective nature of foster care certifica-
tion.  Pp. 10–13.

(b) The contractual non-discrimination requirement burdens CSS’s 
religious exercise and is not generally applicable, so it is subject to “the
most rigorous of scrutiny.” Lukumi, 508 U. S., at 546.  A government
policy can survive strict scrutiny only if it advances compelling inter-
ests and is narrowly tailored to achieve those interests.  Ibid. The 
question is not whether the City has a compelling interest in enforcing
its non-discrimination policies generally, but whether it has such an 
interest in denying an exception to CSS.  Under the circumstances 
here, the City does not have a compelling interest in refusing to con-
tract with CSS.  CSS seeks only an accommodation that will allow it
to continue serving the children of Philadelphia in a manner consistent
with its religious beliefs; it does not seek to impose those beliefs on
anyone else. The refusal of Philadelphia to contract with CSS for the 
provision of foster care services unless the agency agrees to certify 
same-sex couples as foster parents cannot survive strict scrutiny and 
violates the Free Exercise Clause of the First Amendment.  The Court 
does not consider whether the City’s actions also violate the Free 
Speech Clause.  Pp. 13–15. 

922 F. 3d. 140, reversed and remanded. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
  

 

 

 

 
 

4 FULTON v. PHILADELPHIA 

Syllabus

 ROBERTS, C. J., delivered the opinion of the Court, in which BREYER, 
SOTOMAYOR, KAGAN, KAVANAUGH, and BARRETT, JJ., joined. BARRETT, J., 
filed a concurring opinion, in which KAVANAUGH, J., joined, and in which 
BREYER, J., joined as to all but the first paragraph.  ALITO, J., filed an 
opinion concurring in the judgment, in which THOMAS and GORSUCH, JJ., 
joined. GORSUCH, J., filed an opinion concurring in the judgment, in 
which THOMAS and ALITO, JJ., joined. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


  
 

   
    

 
  

   

 

  
 

 

 
  

 

 
  

 

 

 

  
 

_________________ 

_________________ 

1 Cite as: 593 U. S. ____ (2021) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 19–123 

SHARONELL FULTON, ET AL., PETITIONERS v. 
CITY OF PHILADELPHIA, PENNSYLVANIA, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE THIRD CIRCUIT 

[June 17, 2021] 

CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court. 

Catholic Social Services is a foster care agency in Phila-
delphia. The City stopped referring children to CSS upon
discovering that the agency would not certify same-sex cou-
ples to be foster parents due to its religious beliefs about 
marriage. The City will renew its foster care contract with
CSS only if the agency agrees to certify same-sex couples.
The question presented is whether the actions of Philadel-
phia violate the First Amendment. 

I 
The Catholic Church has served the needy children of 

Philadelphia for over two centuries.  In 1798, a priest in the
City organized an association to care for orphans whose
parents had died in a yellow fever epidemic.  H. Folks, The 
Care of Destitute, Neglected, and Delinquent Children 10
(1902). During the 19th century, nuns ran asylums for or-
phaned and destitute youth. T. Hacsi, Second Home: Or-
phan Asylums and Poor Families in America 24 (1997).
When criticism of asylums mounted in the Progressive
Era, see id., at 37–40, the Church established the Catholic 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


