
  
 

 

 
    

       
 

  

 

  

 

 

  

 

 
 

 
 
 

 

   

    
 

  
 

     

  

1 (Slip Opinion) OCTOBER TERM, 2020 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

CEDAR POINT NURSERY ET AL. v. HASSID ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 20–107. Argued March 22, 2021—Decided June 23, 2021 

A California regulation grants labor organizations a “right to take ac-
cess” to an agricultural employer’s property in order to solicit support 
for unionization.  Cal. Code Regs., tit. 8, §20900(e)(1)(C).  The regula-
tion mandates that agricultural employers allow union organizers onto
their property for up to three hours per day, 120 days per year.  Or-
ganizers from the United Farm Workers sought to take access to prop-
erty owned by two California growers—Cedar Point Nursery and
Fowler Packing Company. The growers filed suit in Federal District
Court seeking to enjoin enforcement of the access regulation on the
grounds that it appropriated without compensation an easement for
union organizers to enter their property and therefore constituted an 
unconstitutional per se physical taking under the Fifth and Fourteenth 
Amendments.  The District Court denied the growers’ motion for a pre-
liminary injunction and dismissed the complaint, holding that the ac-
cess regulation did not constitute a per se physical taking because it
did not allow the public to access the growers’ property in a permanent 
and continuous manner.  A divided panel of the Court of Appeals for 
the Ninth Circuit affirmed, and rehearing en banc was denied over dis-
sent. 

Held: California’s access regulation constitutes a per se physical taking. 
Pp. 4–20.

(a) The growers’ complaint states a claim for an uncompensated tak-
ing in violation of the Fifth and Fourteenth Amendments.  Pp. 4–17.

(1) The Takings Clause of the Fifth Amendment, applicable to the
States through the Fourteenth Amendment, provides: “[N]or shall pri-
vate property be taken for public use, without just compensation.” 
When the government physically acquires private property for a public 
use, the Takings Clause obligates the government to provide the owner 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
  

 

 
 

     
   

 
  

 
  

 

    

 
 

 

    
 
 
 

  
  

 

   
 

 

2 CEDAR POINT NURSERY v. HASSID 

Syllabus 

with just compensation.  Tahoe-Sierra Preservation Council, Inc. v. Ta-
hoe Regional Planning Agency, 535 U. S. 302, 321.  The Court assesses 
such physical takings using a per se rule: The government must pay 
for what it takes. Id., at 322. 

A different standard applies when the government, rather than ap-
propriating private property for itself or a third party, instead imposes 
regulations restricting an owner’s ability to use his own property.  Id., 
at 321–322.  To determine whether such a use restriction amounts to 
a taking, the Court has generally applied the flexible approach set 
forth in Penn Central Transportation Co. v. New York City, 438 U. S. 
104, considering factors such as the economic impact of the regulation, 
its interference with reasonable investment-backed expectations, and 
the character of the government action.  Id., at 124. But when the 
government physically appropriates property, Penn Central has no 
place—regardless whether the government action takes the form of a 
regulation, statute, ordinance, or decree.  Pp. 4–7.

(2) California’s access regulation appropriates a right to invade 
the growers’ property and therefore constitutes a per se physical tak-
ing. Rather than restraining the growers’ use of their own property, 
the regulation appropriates for the enjoyment of third parties (here 
union organizers) the owners’ right to exclude.  The right to exclude is
“a fundamental element of the property right.”  Kaiser Aetna v. United 
States, 444 U. S. 164, 179–180.  The Court’s precedents have thus 
treated government-authorized physical invasions as takings requir-
ing just compensation.  As in previous cases, the government here has 
appropriated a right of access to private property.  Because the regu-
lation appropriates a right to physically invade the growers’ prop-
erty—to literally “take access”—it constitutes a per se physical taking 
under the Court’s precedents.  Pp. 7–10.

(3) The view that the access regulation cannot qualify as a per se
taking because it does not allow for permanent and continuous access
24 hours a day, 365 days a year is insupportable.  The Court has held 
that a physical appropriation is a taking whether it is permanent or
temporary; the duration of the appropriation bears only on the amount 
of compensation due. See United States v. Dow, 357 U. S. 17, 26.  To 
be sure, the Court in Loretto v. Teleprompter Manhattan CATV Corp., 
458 U. S. 419, discussed the heightened concerns associated with “[t]he
permanence and absolute exclusivity of a physical occupation” in con-
trast to “temporary limitations on the right to exclude,” and stated that 
“[n]ot every physical invasion is a taking.” Id., at 435, n. 12.  But the 
regulation here is not transformed from a physical taking into a use 
restriction just because the access granted is restricted to union organ-
izers, for a narrow purpose, and for a limited time.  And although the 
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3 Cite as: 594 U. S. ____ (2021) 

Syllabus 

Board disputes whether the access regulation appropriates an ease-
ment as defined by California law, it cannot absolve itself of takings 
liability by appropriating the growers’ right to exclude in a form that 
is a slight mismatch from state property law.  

PruneYard Shopping Center v. Robins, 447 U. S. 74, does not cut 
against the Court’s conclusion that the access regulation constitutes a 
per se taking.  In PruneYard the California Supreme Court recognized 
a right to engage in leafleting at the PruneYard, a privately owned 
shopping center, and the Court applied the Penn Central factors to 
hold that no compensable taking had occurred.  447 U. S., at 78, 83. 
PruneYard does not establish that limited rights of access to private
property should be evaluated as regulatory rather than per se takings.
Restrictions on how a business generally open to the public such as the 
PruneYard may treat individuals on the premises are readily distin-
guishable from regulations granting a right to invade property closed 
to the public.  Pp. 10–15. 

(4) The Court declines to adopt the theory that the access regula-
tion merely regulates, and does not appropriate, the growers’ right to 
exclude. The right to exclude is not an empty formality that can be 
modified at the government’s pleasure.  Pp. 15–17.

(b) The Board’s fear that treating the access regulation as a per se
physical taking will endanger a host of state and federal government
activities involving entry onto private property is unfounded.  First, the 
Court’s holding does nothing to efface the distinction between trespass 
and takings.  The Court’s precedents make clear that isolated physical 
invasions, not undertaken pursuant to a granted right of access, are 
properly assessed as individual torts rather than appropriations of a 
property right.  Second, many government-authorized physical inva-
sions will not amount to takings because they are consistent with 
longstanding background restrictions on property rights, including tra-
ditional common law privileges to access private property. See Lucas v. 
South Carolina Coastal Council, 505 U. S. 1003, 1028–1029.  Third, the 
government may require property owners to cede a right of access as a 
condition of receiving certain benefits, without causing a taking.  Un-
der this framework, government health and safety inspection regimes
will generally not constitute takings.  In this case, however, none of 
these considerations undermine the Court’s determination that the ac-
cess regulation gives rise to a per se physical taking.  Pp. 17–20. 

923 F. 3d 524, reversed and remanded. 

ROBERTS, C. J., delivered the opinion of the Court, in which THOMAS, 
ALITO, GORSUCH, KAVANAUGH, and BARRETT, JJ., joined. KAVANAUGH, J., 
filed a concurring opinion. BREYER, J., filed a dissenting opinion, in 
which SOTOMAYOR and KAGAN, JJ., joined. 
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1 Cite as: 594 U. S. ____ (2021) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 20–107 

CEDAR POINT NURSERY, ET AL., PETITIONERS v. 
VICTORIA HASSID, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 

[June 23, 2021] 

CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court. 

A California regulation grants labor organizations a
“right to take access” to an agricultural employer’s property
in order to solicit support for unionization.  Cal. Code Regs.,
tit. 8, §20900(e)(1)(C) (2020). Agricultural employers must
allow union organizers onto their property for up to three
hours per day, 120 days per year. The question presented
is whether the access regulation constitutes a per se physi-
cal taking under the Fifth and Fourteenth Amendments. 

I 
The California Agricultural Labor Relations Act of 1975

gives agricultural employees a right to self-organization 
and makes it an unfair labor practice for employers to in-
terfere with that right. Cal. Lab. Code Ann. §§1152, 1153(a) 
(West 2020). The state Agricultural Labor Relations Board 
has promulgated a regulation providing, in its current form,
that the self-organization rights of employees include “the
right of access by union organizers to the premises of an
agricultural employer for the purpose of meeting and talk-
ing with employees and soliciting their support.” Cal. Code 
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2 CEDAR POINT NURSERY v. HASSID 

Opinion of the Court 

Regs., tit. 8, §20900(e).  Under the regulation, a labor or-
ganization may “take access” to an agricultural employer’s
property for up to four 30-day periods in one calendar year.
§§20900(e)(1)(A), (B).  In order to take access, a labor organ-
ization must file a written notice with the Board and serve 
a copy on the employer. §20900(e)(1)(B). Two organizers
per work crew (plus one additional organizer for every 15 
workers over 30 workers in a crew) may enter the em-
ployer’s property for up to one hour before work, one hour 
during the lunch break, and one hour after work. 
§§20900(e)(3)(A)–(B), (4)(A).  Organizers may not engage in 
disruptive conduct, but are otherwise free to meet and talk
with employees as they wish. §§20900(e)(3)(A), (4)(C).  In-
terference with organizers’ right of access may constitute 
an unfair labor practice, §20900(e)(5)(C), which can result 
in sanctions against the employer, see, e.g., Harry Carian 
Sales v. Agricultural Labor Relations Bd., 39 Cal. 3d 209, 
231–232, 703 P. 2d 27, 42 (1985). 

Cedar Point Nursery is a strawberry grower in northern
California. It employs over 400 seasonal workers and 
around 100 full-time workers, none of whom live on the 
property. According to the complaint, in October 2015, at 
five o’clock one morning, members of the United Farm 
Workers entered Cedar Point’s property without prior no-
tice. The organizers moved to the nursery’s trim shed,
where hundreds of workers were preparing strawberry 
plants. Calling through bullhorns, the organizers disturbed 
operations, causing some workers to join the organizers in 
a protest and others to leave the worksite altogether.  Cedar 
Point filed a charge against the union for taking access 
without giving notice. The union responded with a charge
of its own, alleging that Cedar Point had committed an un-
fair labor practice.

Fowler Packing Company is a Fresno-based grower and 
shipper of table grapes and citrus. It has 1,800 to 2,500 
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