
No. 20-1800 

WILSON-EPES PRINTING CO., INC.   –   (202) 789-0096   –   WASHINGTON, D.C. 20002 

IN THE 

Supreme Court of the United States 
———— 

HAROLD SHURTLEFF, et al., 
Petitioners, 

v. 

CITY OF BOSTON, MASSACHUSETTS, et al., 
Respondents. 

———— 

On Writ of Certiorari to the  
United States Court of Appeals 

for the First Circuit 

———— 

BRIEF OF LOCAL GOVERNMENT 
ORGANIZATIONS AS AMICI CURIAE 

IN SUPPORT OF RESPONDENTS 

———— 

LISA E. SORONEN
EXECUTIVE DIRECTOR 
STATE & LOCAL  

LEGAL CENTER 
444 N. Capitol Street, N.W. 
Suite 515 
Washington, D.C. 2001 
(202) 434-4845 
lsoronen@sso.org 

DANIEL H. BROMBERG
Counsel of Record 

PILLSBURY WINTHROP  
SHAW PITTMAN, LLP 

Four Embarcadero Center 
22nd Floor 
San Francisco, CA 94111 
(415) 983-1000 
dan.bromberg@pillsburylaw.com 

SHELBY L. DYL 
PILLSBURY WINTHROP  

SHAW PITTMAN, LLP 
1200 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 663-9010 
shelby.dyl@pillsburylaw.com 

Counsel for Amici Curiae 

December 22, 2021 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


(i) 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ................................  iii 

INTERESTS OF AMICI CURIAE ......................  1 

INTRODUCTION AND SUMMARY ..................  2 

ARGUMENT ........................................................  5 

I. AMICI’S SURVEY SHOWS THAT LOCAL 
GOVERNMENTS FLY THIRD-PARTY 
FLAGS TO CONVEY GOVERNMENT 
MESSAGES ..............................................  5 

A. Local Governments Rarely Fly Third-
Party Flags ..........................................  5 

B. When Local Governments Fly Third-
Party Flags, They Do So to Convey 
Government Messages ........................  7 

C. Local Governments Generally Exercise 
Close Control over the Third-Party 
Flags Flown on Their Flagpoles ..........  9 

D. The Public Understands that Local 
Governments Express Government 
Messages in Flying Third-Party Flags
 ..............................................................  12 

II. LOCAL GOVERNMENTS SHOULD BE 
ALLOWED BROAD CONTROL OVER 
THE THIRD-PARTY FLAGS THAT 
THEY FLY ................................................  13 

A. Local Governments Engage in 
Government Speech When They Fly 
Third-Party Flags ................................  13 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

 

TABLE OF CONTENTS—Continued 

 Page 

B. Important Government Speech Will 
Be Discouraged or Lost If Flying 
Third-Party Flags is Held to Create a 
Forum ...................................................  15 

III. LOCAL GOVERNMENTS NEED GUID-
ANCE ON HOW THEY MAY FLY 
THIRD-PARTY FLAGS WITHOUT 
CREATING A FORUM .............................  18 

CONCLUSION ....................................................  22 

APPENDIX: 

APPENDIX A:  IMLA Survey Summary .......  1a 

APPENDIX B:  IMLA Survey Detailed 
Responses .......................................................  19a 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

 

TABLE OF AUTHORITIES 

CASES Page(s) 

Arkansas Educ. Television Comm’n v. Forbes, 
523 U.S. 666 (1998) ...................................  18 

Cornelius v. NAACP Legal Defense & 
Educ. Fund, Inc., 
473 U.S. 788 (1985) ...................................  21–22 

Griffin v. Sec’y of Veteran’s Affairs, 
288 F.3d 1309 (Fed. Cir. 2002) .................  14 

Johanns v. Livestock Marketing Ass’n, 
544 U.S. 550 (2005) ...................................  14, 15 

Leake v. Drinkard, 
14 F.4th 1242 (11th Cir. 2021) .................  16 

Matal v. Tam, 
137 S. Ct. 1744 (2017) ...............................  20 

Pleasant Grove City, Utah v. Summum, 
555 U.S. 460 (2009) ..................................passim 

Spence v. State of Wash., 
418 U.S. 405 (1974) ...................................  2, 14 

Texas v. Johnson, 
491 U.S. 397 (1989)  ..................................  2, 14 

Walker v. Tex. Div., Sons of Confederate 
Veterans, Inc.,  
576 U.S. 200 (2015) ............................. 14, 15, 20 

West Va. State Bd. of Educ. v. Barnette, 
319 U.S. 624 (1943) ...................................  14 

CONSTITUTION 

U.S. Const. amend. I ........................ 13, 14, 18, 19 

 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iv 

 

TABLE OF AUTHORITIES—Continued 

LEGISLATIVE MATERIALS Page(s) 

Largo, Florida, Legislative Policies § 7.1: 
Inclusion and Community Recognition, 
Resolution 2249 (Nov. 4, 2019), https://t 
inyurl.com/mrxp3rfm ................................  11 

Whitney McDonald, City Manager for the 
City of Arroyo Grande, Memorandum to 
City Council (May 25, 2021), https://tiny 
url.com/ysk8kj9n .......................................  10 

OTHER AUTHORITIES 

Josh Bickford, Town Manager Flies Black 
Lives Matter Flag at Town Hall, East Bay 
Exclusive (Sept. 1, 2020), https://tinyurl. 
com/ycybcjcm .............................................  9 

City Receives Many Complaints, Few Com-
pliments about Pride Flag, NCFL Inde-
pendent (June 28, 2018), https://tinyurl. 
com/4w2bb 2p3 ..........................................  12 

Mike Emett, San Felipe de Albuquerque 
and the Five Flags over Albuquerque, 
Clio: Your Guide to History (June 10, 
2017), https://theclio.com/entry/41691 .....  7 

Jenna Fisher, There’s a Ceremonial Flag 
Pole for That: Newton Mayor, Patch (June 
29, 2020), https://tinyurl.com/49dbjn9j ....  11 

Amanda Holpuch, Confederate Flag Removed 
from South Carolina Capitol in Victory 
for Activists, The Guardian (July 10, 
2015), https://tinyurl.com/2yubhbkm .......  13 

 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


