
 

 
276878.1 

No. 20-994 

In the Supreme Court of the United States 
 

 

VOLKSWAGEN GROUP OF AMERICA, INC., ET AL.,  
PETITIONERS 

 

v. 
 

THE ENVIRONMENTAL PROTECTION COMMISSION OF 

HILLSBOROUGH COUNTY, FLORIDA AND SALT LAKE 

COUNTY, UTAH. 
 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

 

BRIEF FOR THE RESPONDENTS IN OPPOSITION 
 

 

BRIDGET C. ASAY 
STRIS & MAHER LLP 
28 Elm Street, 2d Floor 
Montpelier, VT 05602 

PETER K. STRIS 
 Counsel of Record 
RACHANA A. PATHAK 
DOUGLAS D. GEYSER 
JOHN STOKES 
STRIS & MAHER LLP 
777 S. Figueroa Street  
Suite 3850 
Los Angeles, CA 90017 
(213) 995-6800 
pstris@stris.com 
 

Counsel for Respondents 

 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

(I) 
276878.1 

QUESTION PRESENTED 

During recalls and routine maintenance on cars driven 
in respondents’ counties, petitioners (collectively, 
“Volkswagen”) installed software that illegally tampered 
with the cars’ emissions-control systems. Volkswagen did 
not disclose these defeat devices to the Environmental 
Protection Agency for the obvious reason that EPA never 
would have approved them. After Volkswagen got caught, 
respondents (the “Counties”) sued them for tampering. 
Volkswagen moved to dismiss based on preemption under 
the Clean Air Act (the “Act”).  

The Act recognizes that “air pollution control at its 
source is the primary responsibility of States and local 
governments.” 42 U.S.C. 7401(a)(3). It carves out limited 
areas of exclusive federal control—like enforcing “any 
standard relating to the control of emissions from new 
motor vehicles,” 42 U.S.C. 7543(a)—but otherwise pro-
vides that “nothing in this chapter shall preclude or deny 
the right of any State or political subdivision” to enforce 
“any standard” or “requirement.” 42 U.S.C. 7416; see also 
42 U.S.C. 7543(d) (preserving local authority over “the 
use, operation, or movement of” cars). 

The Ninth Circuit rejected Volkswagen’s preemption 
defense. It expressly grounded its conclusion on 
Volkswagen’s “unusual” and “aberrant” misconduct, 
namely, “intentionally tamper[ing] * * * to deceive the 
regulators.” Pet. App. 3a-4a. 

The question presented is: 
Whether the Clean Air Act preempts states and local 

governments from penalizing car manufacturers for tam-
pering with emissions systems on post-sale, in-use vehi-
cles, where EPA did not approve the manufacturers’ ac-
tions.  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


II 

 
276878.1 

TABLE OF CONTENTS 

Question presented .............................................................. I 

Introduction .......................................................................... 1 

Statutory provisions involved ............................................. 4 

Statement .............................................................................. 6 

A.  Statutory background ...................................... 6 

B.  Facts and procedural history .......................... 9 

Reasons for denying the petition ...................................... 16 

I.  There is no conflict that warrants further  
 review ...................................................................... 16 

A.  The Ninth Circuit did not address the 
question posed by the petition....................... 16 

B.  The question the Ninth Circuit decided  
  is important only to manufacturers who  
  plan on evading the Act’s regulatory 

procedures ....................................................... 17 
C.  The actual conflict is weak and shallow ........ 22 

D.  This is a poor vehicle to address the  
  petition’s question ........................................... 25 

II. The Ninth Circuit’s decision is correct ................ 25 

A.  The Ninth Circuit correctly understood  
  the preemption framework and the Act’s 

structure .......................................................... 25 

B.   The Act does not expressly preempt the 
Counties’ claims .............................................. 28 

C.  The Act does not impliedly preempt the 
Counties’ claims .............................................. 31 

Conclusion ........................................................................... 35 

 
  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


III 

 
276878.1 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Allway Taxi, Inc. v. City of New York, 
340 F. Supp. 1120 (S.D.N.Y. 1972) ........... 12, 13, 28, 29 

California v. Zook, 
336 U.S. 725 (1949) ....................................................... 15 

Chamber of Commerce of U.S. v. Whiting, 
563 U.S. 582 (2011) ....................................................... 31 

CSX Transp., Inc. v. Easterwood, 
507 U.S. 658 (1993) ................................................. 13, 31 

Dan’s City Used Cars, Inc. v. Pelkey, 
569 U.S. 251 (2013) ....................................................... 29 

Dep’t of Homeland Sec. v. MacLean, 
574 U.S. 383 (2015) ....................................................... 31 

Engine Mfrs. Ass’n v. S. Coast Air Quality 
Mgmt. Dist., 
541 U.S. 246 (2004) ......................................................... 6 

Gamble v. United States, 
139 S. Ct. 1960 (2019) ................................................... 22 

Huron Portland Cement Co. v. City of  
Detroit, Mich., 
362 U.S. 440 (1960) ......................................................... 6 

Kansas v. Garcia, 
140 S. Ct. 791 (2020) ............................................ passim 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


IV 

 
276878.1 

Kingbird v. State, 
949 N.W.2d 744 (Minn. Ct. App. 2020) ....................... 24 

Motor & Equipment Mfrs. Ass’n v. EPA, 
627 F.2d 1095 (D.C. Cir. 1979) ...................................... 7 

Oneok, Inc. v. Learjet, Inc., 
575 U.S. 373 (2015) ....................................................... 14 

Riegel v. Medtronic, Inc., 
552 U.S. 312 (2008) ....................................................... 30 

Russello v. United States, 
464 U.S. 16 (1983) ......................................................... 30 

Salinas v. U.S. R.R. Retirement Bd., 
141 S. Ct. 691 (2021) ..................................................... 30 

State ex rel. Slatery v. Volkswagen 
Aktiengesellschaft, 
No. M2018-00791-COA-R9-CV, 2019 WL 
1220836 (Tenn. Ct. App. Mar. 13, 2019) ......... 23, 24, 28 

State v. Volkswagen AG, 
279 So. 3d 1109 (Ala. 2018) .............................. 23, 24, 28 

State v. Volkswagen Aktiengesellschaft, 
No. 1622-CC10852-01, 2018 WL 3349094 
(Mo. Cir. Ct. June 26, 2018) ......................................... 23 

State ex rel. Swanson v. Volkswagen 
Aktiengesellschaft, 
No. A18-0544, 2018 WL 6273103 (Minn.  
Ct. App. Dec. 3, 2018) ....................................... 23, 24, 28 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


