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PARTIES TO THE PROCEEDING

Applicant, the United States of America, was the plaintiff-
appellee below.

Respondents were the defendant-appellant and intervenor
defendants—-appellants below. They are the State of Texas (the
defendant-appellant) and Erick Graham, Jeff Tuley, and Mistie
Sharp (the intervenor defendants-appellants).

Oscar Stilley was an intervenor defendant in the district

court, but did not appeal.
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IN THE SUPREME COURT OF THE UNITED STATES

No. 21A-
UNITED STATES OF AMERICA, APPLICANT
V.

STATE OF TEXAS

APPLICATION TO VACATE STAY OF PRELIMINARY INJUNCTION ISSUED BY
THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

On October 14, 2021, the United States Court of Appeals for
the Fifth Circuit stayed a preliminary injunction barring
enforcement of Texas Senate Bill 8 (S.B. 8). Pursuant to Rule 23
of the Rules of this Court and the All Writs Act, 28 U.S.C. 1651,
the Acting Solicitor General, on behalf of the United States of
America, respectfully applies for an order vacating the stay.

For half a century, this Court has held that “a State may not
prohibit any woman from making the ultimate decision to terminate

her pregnancy before viability.” Planned Parenthood of Se. Pa. v.

Casey, 505 U.S. 833, 879 (1992) (plurality opinion); accord Roe v.
Wade, 410 U.S. 113, 163-164 (1973). S.B. 8 defies those precedents
by banning abortion long before viability -- indeed, before many

women even realize they are pregnant. Texas i1s not the first State
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to question Roe and Casey. But rather than forthrightly defending

its law and asking this Court to revisit its decisions, Texas took
matters into its own hands by crafting an “unprecedented” structure

to thwart Jjudicial review. Whole Woman’s Health v. Jackson,

141 S. Ct. 2494, 2496 (2021) (Roberts, C.J., dissenting).
To avoid pre-enforcement suits against state officials, Texas
“delegated enforcement” of the law “to the populace at large” in

a system of private bounties. Whole Woman’s Health, 141 S. Ct. at

2496 (Roberts, C.J., dissenting). And to frustrate constitutional
defenses in those private suits, Texas designed them to be so
procedurally lopsided -- and to threaten such crushing liability
-—- that they deter the provision of banned abortions altogether.
Thus far, S.B. 8 has worked exactly as intended: Except for the
few days the preliminary injunction was in place, S.B. 8’s

in terrorem effect has made abortion effectively unavailable in

Texas after roughly six weeks of pregnancy. Texas has, in short,
successfully nullified this Court’s decisions within its borders.

All of this is essentially undisputed. The Fifth Circuit did
not deny any of it. Texas itself has not seriously tried to
reconcile S.B. 8’s ban with this Court’s precedents -- indeed, it
said not a word about the law’s constitutionality in the Fifth
Circuit. The intervenors, for their part, boast that “Texas has

boxed out the Jjudiciary” and assert that States “have every
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prerogative to adopt interpretations of the Constitution that
differ from the Supreme Court’s.” Intervenors C.A. Reply Br. 3-4.

The gquestion now is whether Texas’s nullification of this
Court’s precedents should be allowed to continue while the courts
consider the United States’ suit. As the district court
recognized, it should not: The United States is likely to succeed
on the merits because S.B. 8 1is clearly unconstitutional and
because the United States has authority to seek equitable relief
to protect its sovereign interests -- including its interest in
the supremacy of federal law and the availability of the mechanisms
for judicial review that Congress and this Court have long deemed
essential to protect constitutional rights. Allowing S.B. 8 to
remain 1in force would irreparably harm those interests and
perpetuate the ongoing irreparable injury to the thousands of Texas
women who are being denied their constitutional rights. Texas, in
contrast, would suffer no cognizable injury from a preliminary
injunction barring enforcement of a plainly unconstitutional law.

Again, the Fifth Circuit disputed none of this. Instead, the
divided panel’s one-paragraph order stayed the preliminary

”

injunction solely for “the reasons stated in two decisions

addressing a prior challenge to S.B. 8, Whole Woman’s Health v.

Jackson, 13 F.4th 434 (5th Cir. 2021), and Whole Woman’s Health,

141 S. Ct. at 2495. App., infra, 1la. But those reasons do not

apply to this very different suit. Sovereign immunity forced the
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