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UNITED STATES v. RAHIMI

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 22-915. Argued November 7, 2023—Decided June 21, 2024

Respondent Zackey Rahimi was indicted under 18 U. S. C. §922(g)(8), a
federal statute that prohibits individuals subject to a domestic violence
restraining order from possessing a firearm. A prosecution under Sec-
tion 922(g)(8) may proceed only if the restraining order meets certain
statutory criteria. In particular, the order must either contain a find-
ing that the defendant “represents a credible threat to the physical
safety” of his intimate partner or his or his partner’s child,
§922(2)(8)(C)(1), or “by its terms explicitly prohibit[] the use,” at-
tempted use, or threatened use of “physical force” against those indi-
viduals, §922(g)(8)(C)(i1). Rahimi concedes here that the restraining
order against him satisfies the statutory criteria, but argues that on
its face Section 922(g)(8) violates the Second Amendment. The District
Court denied Rahimi’s motion to dismiss the indictment on Second
Amendment grounds. While Rahimi’s case was on appeal, the Su-
preme Court decided New York State Rifle & Pistol Assn., Inc. v. Bruen,
597 U. S. 1 (2022). In light of Bruen, the Fifth Circuit reversed, con-
cluding that the Government had not shown that Section 922(g)(8) “fits
within our Nation’s historical tradition of firearm regulation.” 61 F.
4th 443, 460 (CA5 2023).

Held: When an individual has been found by a court to pose a credible
threat to the physical safety of another, that individual may be tempo-
rarily disarmed consistent with the Second Amendment. Pp. 5-17.

(a) Since the Founding, the Nation’s firearm laws have included reg-
ulations to stop individuals who threaten physical harm to others from
misusing firearms. As applied to the facts here, Section 922(g)(8) fits
within this tradition.

The right to keep and bear arms is among the “fundamental rights
necessary to our system of ordered liberty.” McDonald v. Chicago, 561
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U. S. 742, 778. That right, however, “is not unlimited,” District of Co-
lumbia v. Heller, 554 U. S. 570, 626. The reach of the Second Amend-
ment is not limited only to those arms that were in existence at the
Founding. Heller, 554 U. S., at 582. Rather, it “extends, prima facie,
to all instruments that constitute bearable arms, even those that were
not [yet] in existence.” Ibid. By that same logic, the Second Amend-
ment permits more than just regulations identical to those existing in
1791.

Under our precedent, the appropriate analysis involves considering
whether the challenged regulation is consistent with the principles
that underpin the Nation’s regulatory tradition. Bruen, 597 U. S., at
26-31. When firearm regulation is challenged under the Second
Amendment, the Government must show that the restriction “is con-
sistent with the Nation’s historical tradition of firearm regulation.”
Bruen, 597 U. S., at 24. A court must ascertain whether the new law
is “relevantly similar” to laws that our tradition is understood to per-
mit, “apply[ing] faithfully the balance struck by the founding genera-
tion to modern circumstances.” Id., at 29, and n. 7. Why and how the
regulation burdens the right are central to this inquiry. As Bruen ex-
plained, a challenged regulation that does not precisely match its his-
torical precursors “still may be analogous enough to pass constitu-
tional muster.” Id., at 30. Pp. 5-8.

(b) Section 922(g)(8) survives Rahimi’s challenge. Pp. 8-17.

(1) Rahimi’s facial challenge to Section 922(g)(8) requires him to
“establish that no set of circumstances exists under which the Act
would be valid.” United States v. Salerno, 481 U. S. 739, 745. Here,
Section 922(g)(8) is constitutional as applied to the facts of Rahimi’s
own case. Rahimi has been found by a court to pose a credible threat
to the physical safety of others, see §922(g)(8)(C)(i), and the Govern-
ment offers ample evidence that the Second Amendment permits such
individuals to be disarmed. P. 8.

(2) The Court reviewed the history of American gun laws exten-
sively in Heller and Bruen. At common law people were barred from
misusing weapons to harm or menace others. Such conduct was often
addressed through ordinary criminal laws and civil actions, such as
prohibitions on fighting or private suits against individuals who
threatened others. By the 1700s and early 1800s, though, two distinct
legal regimes had developed that specifically addressed firearms vio-
lence: the surety laws and the “going armed” laws. Surety laws were
a form of “preventive justice,” 4 W. Blackstone, Commentaries on the
Laws of England 251 (10th ed. 1787), which authorized magistrates to
require individuals suspected of future misbehavior to post a bond. If
an individual failed to post a bond, he would be jailed. If the individual
did post a bond and then broke the peace, the bond would be forfeit.
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Surety laws could be invoked to prevent all forms of violence, including
spousal abuse, and also targeted the misuse of firearms. These laws
often offered the accused significant procedural protections.

The “going armed” laws—a particular subset of the ancient common
law prohibition on affrays, or fighting in public—provided a mecha-
nism for punishing those who had menaced others with firearms. Un-
der these laws, individuals were prohibited from “riding or going
armed, with dangerous or unusual weapons, [to] terrify[ ] the good peo-
ple of the land.” 4 Blackstone 149. Those who did so faced forfeiture
of their arms and imprisonment. Prohibitions on going armed were
incorporated into American jurisprudence through the common law,
and some States expressly codified them. Pp. 9-13.

(3) Together, the surety and going armed laws confirm what com-
mon sense suggests: When an individual poses a clear threat of physi-
cal violence to another, the threatening individual may be disarmed.
Section 922(g)(8) is not identical to these founding-era regimes, but it
does not need to be. Like the surety and going armed laws, Section
922(2)(8)(C)(1) applies to individuals found by a court to threaten the
physical safety of another. This prohibition is “relevantly similar” to
those founding era regimes in both why and how it burdens the Second
Amendment right. Id., at 29. Section 922(g)(8) restricts gun use to
check demonstrated threats of physical violence, just as the surety and
going armed laws do. Unlike the regulation struck down in Bruen,
Section 922(g)(8) does not broadly restrict arms use by the public gen-
erally.

The burden that Section 922(g)(8) imposes on the right to bear arms
also fits within the Nation’s regulatory tradition. While the Court does
not suggest that the Second Amendment prohibits the enactment of
laws banning the possession of guns by categories of persons thought
by a legislature to present a special danger of misuse, see Heller, 554
U. S., at 626, Section 922(g)(8) applies only once a court has found that
the defendant “represents a credible threat to the physical safety” of
another, §922(g)(8)(C)(1), which notably matches the similar judicial
determinations required in the surety and going armed laws. Moreo-
ver, like surety bonds of limited duration, Section 922(g)(8) only pro-
hibits firearm possession so long as the defendant “is” subject to a re-
straining order. Finally, the penalty—another relevant aspect of the
burden—also fits within the regulatory tradition. The going armed
laws provided for imprisonment, and if imprisonment was permissible
to respond to the use of guns to threaten the physical safety of others,
then the lesser restriction of temporary disarmament that Section
922(g)(8) imposes is also permissible.

The Court’s decisions in Heller and Bruen do not help Rahimi. While
Section 922(g)(8) bars individuals subject to restraining orders from
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possessing guns in the home, Heller never established a categorical
rule that the Constitution prohibits regulations that forbid firearm
possession in the home. Indeed, Heller stated that many such prohi-
bitions, like those on the possession of firearms by “felons and the men-
tally ill,” are “presumptively lawful.” Heller, 554 U. S., at 626, 627,
n. 26. And the Court’s conclusion in Bruen that regulations like the
surety laws are not a proper historical analogue for a broad gun licens-
ing regime does not mean that they cannot be an appropriate analogue
for a narrow one. Pp. 13-15.

(4) The Fifth Circuit erred in reading Bruen to require a “histori-
cal twin” rather than a “historical analogue.” 597 U. S., at 30. The
panel also misapplied the Court’s precedents when evaluating
Rahimi’s facial challenge. Rather than consider the circumstances in
which Section 922(g)(8) was most likely to be constitutional, the panel
instead focused on hypothetical scenarios where the provision might
raise constitutional concerns. P. 16.

(5) Finally, the Court rejects the Government’s contention that
Rahimi may be disarmed simply because he is not “responsible.” The
Court used this term in Heller and Bruen to describe the class of citi-
zens who undoubtedly enjoy the Second Amendment right. Those de-
cisions, however, did not define the term and said nothing about the
status of citizens who were not “responsible.” P. 17.

61 F. 4th 443, reversed and remanded.

ROBERTS, C. J., delivered the opinion for the Court, in which ALITO,
SOTOMAYOR, KAGAN, GORSUCH, KAVANAUGH, BARRETT, and JACKSON, Jd.,
joined. SOTOMAYOR, dJ., filed a concurring opinion, in which KAGAN, J.,
joined. GORSUCH, J., KAVANAUGH, J., BARRETT, J., and JACKSON, J., filed
concurring opinions. THOMAS, J., filed a dissenting opinion.
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NOTICE: This opinion is subject to formal revision before publication in the
United States Reports. Readers are requested to notify the Reporter of
Decisions, Supreme Court of the United States, Washington, D. C. 20543,
pio@supremecourt.gov, of any typographical or other formal errors.

SUPREME COURT OF THE UNITED STATES

No. 22-915

UNITED STATES, PETITIONER v. ZACKEY RAHIMI

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[June 21, 2024]

CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

A federal statute prohibits an individual subject to a do-
mestic violence restraining order from possessing a firearm
if that order includes a finding that he “represents a credi-
ble threat to the physical safety of [an] intimate partner,”
or a child of the partner or individual. 18 U.S.C.
§922(g)(8). Respondent Zackey Rahimi is subject to such an
order. The question is whether this provision may be en-
forced against him consistent with the Second Amendment.

I
A

In December 2019, Rahimi met his girlfriend, C. M., for
lunch in a parking lot. C. M. is also the mother of Rahimi’s
young child, A. R. During the meal, Rahimi and C. M. be-
gan arguing, and Rahimi became enraged. Brief for United
States 2. C. M. attempted to leave, but Rahimi grabbed her
by the wrist, dragged her back to his car, and shoved her in,
causing her to strike her head against the dashboard.
When he realized that a bystander was watching the alter-
cation, Rahimi paused to retrieve a gun from under the pas-

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




