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PARTIES TO THE PROCEEDING AND
CORPORATE DISCLOSURE STATEMENT

1.  Applicant Liquidia Technologies, Inc. was defendant in the
district court and appellant before the court of appeals. Liquidia
Technologies, Inc. is a wholly owned subsidiary of Liquidia Corporation,
which 1s a publicly held corporation.

2.  Respondent United Therapeutics Corp. was plaintiff in the
district court and appellee and cross-appellant before the court of

appeals.
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APPLICATION FOR AN EXTENSION OF TIME

TO THE HONORABLE JOHN G. ROBERTS, JR., CHIEF JUSTICE OF
THE UNITED STATES AND CIRCUIT JUSTICE FOR THE FEDERAL
CIRCUIT:

Pursuant to this Court’s Rules 13.5, 22, and 30.3, Applicant
Liquidia Technologies, Inc. respectfully requests a 30-day extension of
time—to and including January 24, 2024—within which to file a petition
for a writ of certiorari to the United States Court of Appeals for the
Federal Circuit in this case. On September 9, 2022, the district court
entered judgment for Respondent United Therapeutics Corp. as to its
claim against Applicant for induced patent infringement. The district
court’s opinion is reported at 624 F. Supp. 3d 436 (D. Del. 2022) and
attached as Exhibit A, and its final judgment is attached as Exhibit B.
On appeal, the Federal Circuit affirmed and entered judgment on July
24, 2023. Its opinion, reported at 74 F.4th 1360 (Fed. Cir. 2023), is
attached as Exhibit C. The court of appeals denied Applicant’s petition
for rehearing en banc on September 26, 2023, and a copy of its order is
attached as Exhibit D. Unless extended, the deadline to file a petition

for a writ of certiorari is December 26, 2023. This application is timely.
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See Sup. Ct. R. 30.2. This Court’s jurisdiction would be invoked under 28

U.S.C. § 1254(1).

1.  The court of appeals’ affirmance of Respondent’s judgment for
induced patent infringement against Applicant, notwithstanding that
Applicant had obtained a determination that the claims in the patent are
unpatentable in inter partes review (IPR) before the Patent Trial and
Appeal Board (PTAB), is contrary to this Court’s recognition in Commil
USA, LLC v. Cisco Systems, Inc., 575 U.S. 632 (2015), that it is a defense
to induced patent infringement if a patent is “invalid, and shown to be so
under proper procedures,” such as by “seek[ing] inter partes review at the
Patent Trial and Appeal Board.” Id. at 644—-45. The court of appeals’
ruling is also contrary to this Court’s precedent that federal courts must
generally give preclusive effect to the decisions of federal administrative
agencies if the ordinary elements of issue preclusion are met. See B & B
Hardware, Inc. v. Hargis Indus., Inc., 575 U.S. 138, 141-42, 152 (2015).
As this Court has stressed, “issue preclusion is not limited to those
situations in which the same issue is before two courts.” Id. at 148.

2. Both Applicant and Respondent are biotechnology or

biopharmaceutical companies. Respondent sued Applicant in district
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court for infringement and induced infringement of certain of
Respondent’s patents, including a patent for a method of treating
pulmonary hypertension. In parallel, Applicant filed a petition with the
PTAB for inter partes review of that patent on the ground that its claims
are unpatentable as obvious over prior art. Ex. C at 4. On July 19, 2022,
the PTAB agreed with Applicant and issued a Final Written Decision
determining that the claims in Respondent’s patent were obvious and
thus unpatentable, which the agency later reiterated on rehearing. Id.

3. Applicant then argued in the instant litigation that the
PTAB’s determination meant that Applicant could not be liable for
induced infringement of Respondent’s patent. On August 31, 2022, the
district court in this case issued its post-trial opinion. See Ex. A. The
district court declined to give the PTAB decision preclusive effect as a
defense to the claim of induced infringement, stating that the PTAB’s
decision “does not have collateral estoppel effect until that decision is
affirmed or the parties waive their appeal rights.” Id. at 36.

4. On July 24, 2023, while Respondent’s appeal of the PTAB
decision was pending, the Federal Circuit affirmed the district court’s

judgment. See Ex. C. With respect to Applicant’s argument that the
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