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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
In re Anpath Group, Inc.

Serial No. 77004809

Lauri S. Thompson of Greenberg Traurig, LLP for Anpath
Group, Inc.

Dominic Fathy, Trademark Examining Attorney, Law Office 108
(Andrew Lawrence, Managing Attorney) .

Before Quinn, Hairston and Bucher, Administrative Trademark
Judges.

Opinion by Bucher, Administrative Trademark Judge:

Anpath Group, Inc. seeks registration on the Principal
Register of the mark ANPATH (in standard character format) for
“all purpose disinfectant cleaning preparations for
household, commercial and industrial use” in International

Class 5.°

! Application Serial No. 77004809 was filed by EnviroSystems,

Inc. on September 21, 2006 based upon applicant’s allegation of a
bona fide intention to use the mark in commerce. On May 6, 2008,
this application was assigned to Anpath Group, Inc. according to

the Assignment Division of the United States Patent and Trademark
Office, at Reel 3772, Frame 0684. The statement of use was filed
on August 19, 2008.
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The Trademark Examining Attorney refused registration
on the ground that the proffered specimens are unacceptable
as evidence of trademark use because they do not show the
involved mark functioning as a trademark for the goods
2007.

identified in the Notice of Allowance dated March 27,

Trademark Act Sections 1, 2 and 45, 15 U.S.C. §§ 1051, 1052

and 1127.
After the Trademark Examining Attorney made the refusal

final, applicant appealed to this Board. We affirm the

refusal to register.
identified

Applicant’s original specimen shown below,

as a “scanned pamphlet,” was submitted on August 19, 2008

with applicant’s Statement of Use:
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Limited Disinfectant & : "v I TR U

Deodorizing Cleaner : - P
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Day Care cleaner deodorizer for use on hard, non-porous, precleaned surfaces.
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When the Trademark Examining Attorney rejected the
specimen on the basis that it was an advertisement for the
goods, applicant argued that this pamphlet is provided to
customers in conjunction with the product, and contains a
toll-free telephone number for ordering product from
applicant. After the final refusal, along with its Request
for
Reconsider-
ation and a
Notice of
Appeal,
applicant

submitted a

verified
substitute Non-flammable
. No special handling requirements
specimen, .
Fresh pine scent
shown at

SurfaceTru™ is a powerful, multi-purpose, ready-to-use cleaner deodorizer that's safe for use
on a variety of surfaces. Tough on dirt and grime, SurfaceTru™ is gentle to the surface, safe for
rj_ght , the user and friendly to the environment. It does not require gloves, protective clothing, special
ventilation or special handling requirements and is non-flammable. The SurfaceTru™ formula
meets the non-corrosion and materials compatibility specifications for use on aircraft. The gentle

identified by way to a deep down clean, SurfaceTru™ won't harm the surface and it won't harm you.
TO USE: Apply by mechanical sprayer, cloth, sponge, or mop and wipe.
applicant as For SurfaceTru~ ordering information call: 1-800-374-0017
b p rOduc t - Tanufactured for:
INGREDIENTS: Purified wiater, grazse cutter (natural ErviraSystems, Inc. » 116 Mortake Crive, Sulte 201 « Mooresullle, NG 28117
. oil), deodorizer and cleaner, emulsier and stabilizing W, Bnyirosi.com
orderi ng agent, naturally derivad surfactant, fragrance. £l s subsilar of Anpath Group i

Amnpaih.

information.”
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Statute and Rules

We turn first to review the statutory definition of
“use in commerce.”

Use in commerce. The term “use in commerce” means the
bona fide use of a mark in the ordinary course of
trade, and not made merely to reserve a right in a
mark. For purposes of this chapter, a mark shall be
deemed to be in use in commerce—

(1) on goods when —-

(A) it is placed in any manner on the goods or
their containers or the displays associated
therewith or on the tags or labels affixed
thereto, or if the nature of the goods makes such
placement impracticable, then on documents
associated with the goods or their sale, and

(B) the goods are sold or transported in commerce,

Trademark Act § 45 (15 U.S.C. § 1127). The statute and
attendant regulations? focus on actual affixation of the
mark (e.g., a close physical association - either on the

goods or on tags, labels and/or containers for the goods).

2 SPECIMENS
§ 2.56 Specimens.

(a) An application under section 1(a) of the Act, an
amendment to allege use under § 2.76, and a statement of use
under § 2.88 must each include one specimen showing the mark
as used on or in connection with the goods, or in the sale
or advertising of the services in commerce.
(b) (1) A trademark specimen is a label, tag, or container
for the goods, or a display associated with the goods. The
Office may accept another document related to the goods or
the sale of the goods when it is impracticable to place the
mark on the goods, packaging for the goods, or displays
associated with the goods.

37 C.F.R. § 2.56.
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In addition to the requirement that a trademark for goods
performs its function of identifying the source of the goods
to the consuming public, the rules also require that the
specimen of use demonstrates a sufficient association
between the trademark and the identified goods. In re
Bright of America, Inc., 205 USPQ 63, 71 (TTAB 1979).
Applicant’s “pamphlet” and its “product ordering
information” do not purport to show affixation of the mark
on “a label, tag, or container for the goods.” 37 C.F.R.

§ 2.56. At no point does applicant argue that these
proffered specimens function as labels affixed to industrial
containers for the goods or that they are part of shipping
documents that accompany the goods. In re Ultraflight Inc.,
221 USPQ 903 (TTAB 1984) [first page of the manual having
assembly instructions for hang-glider contained the mark,
and was deemed to be acceptable as affixation of the mark to
the goods themselves].

Yet as applicant points out, the statutory definition
is expanded beyond affixation, and includes “displays
associated” with the goods, In re Marriott, 459 F.2d 525,
173 USPQ 799 (CCPA 1972), and applicant argues that its
specimens should be treated as such. As discussed below,
decisions under this Lanham Act provision have for decades

found “point-of-purchase” or “point-of-sale” displays to be
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