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Applicant Google inc. (“Applicant”) respectfully moves the Board for a protective order

requiring Opposer to file papers via ESTTA and to serve all further papers in this proceeding

either by (a) obtaining a postmark from the U.S. Postal Service, or (b) using U.S. Postal Service

Express Mail. In addition, Applicant seeks an order from the Board setting an appropriate

response date to Opposer's Motion to Consolidate this proceeding with a cancellation proceeding

which was instituted only just today. In support thereof, Applicant states as follows.

I. The Board Should Issue A Protective Order To Avoid Further Improprieties By

Oggoser In The Service And Filing Of Papers In These Proceedings.

A. The Board I-Ias Warned Opposer Against Improper Service And Filing Tactics.

Opposer is on ample notice that its backdating of certificates of service and its omission

of the mailing date from its postage meter stamps are unlawful and constitute bad faith conduct

in Board proceedings. In S. Indus. Inc. v. Larnb—Weston Inc., 45 U.S.P.Q.2d 1293, 1295

(T.T.A.B. 1997), the Board found that the principal of Opposer here, Leo Stoller, had used

“fraudulent and incorrect" dates on certificates of service and mailing. That misconduct was

revealed by the discrepancy between the certificates‘ date and the metered date~starnp on Stoller's

mailing, as well as from Board's receipt of the papers some two weeks after they were

purportedly mailed. The purpose of the false certificates was to backdate the alleged service of

papers that Mr. Stoller had sent through first class mail.‘ As a sanction, the Board "prohibited"

Stoller from using the certificate of mailing procedure under Trademark Rule 1.8 and required

him instead to serve papers by the "Express Mail" procedure specified by Trademark Rule 1.10.

In the aftermath of that decision, Stoller and Opposer then "found a new way to

circumvent" the Board's ability to verify the date on which papers were mailed. Central Mfg.
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Co. v. Premium Prods. Inc., No. 91 l59950, Order of Sept. 29, 2004, at 6 (T.T.A.B.) (Exhibit 6
 

to Declaration of Michael T. Zeller, dated May 8, 2006 ("Zel1er Dec.")). This was through their

expedient of "simply omitting the postage meter stamp date and avoiding the postage

cancellation date." I_d. The Board advised Opposer that omitting the mailing date from its

postage meter stamp constituted "bad faith" conduct, both because it violated US. Postal Service

regulations and prejudiced the judicial process by making “it impossible to verify" the date of

mailing. Li. at 6-7. Under its authority to grant protective orders and to control the conduct of

parties, the Board ordered Opposer "to obtain a postmark from a postal official at a US. Post

Office for all f|.1I'lLl16I‘ correspondence to applicant and to the Board in this proceeding." l_d_. at 7.]

B. Opposer‘s Certificates Of Service And Mailing For The Motion To

Consolidate In This Proceeding Are Not Consistent With The Facts.

Regrettably, it appears that Opposer is resorting to the same improper service tactics in

this proceeding, despite being previously sanctioned by the Board for it. Opposer has sought to

‘ Other Board and Court decisions have likewise found instances of fraud and irregularities in

the service and filing of papers by Stoller or his companies, including Opposer here. E_.g,,

Central Mfg. Co. V. Pure Fishing, Inc., No. 05 C 725, Order ofNovember 16, 2005, at 1, 3, 4

(N.D. 111.) (entering judgment against Opposer as a sanction for its" abuse of the legal process that

included “gross misconduct” such as forging attorney signatures to court papers) (copy attached

as Exh. 7 to Zeller Dec.); S Indus., Inc. V. Stone Age Eguip., Inc., 12 F. Supp. 2d 796, 798-99,

819 (N.D. 111. 1998) (awarding fees against a Stoller entity for its "continuing pattern of bad faith

litigation" and noting that Stoller's documents were “highly questionable” and “perhaps

fabricated”); Central Mfg. Co. v. Dreamworks L.L.C., No. 91156858, Order of April 6, 2005

(T.'l‘.A.B.) (noting dubious nature of Opp0ser's claims about service and ordering Opposer to file

all papers through ESTTA); Stoller v. Northern Telepresence Corp, No. 91162195, Order of

Feb. 11, 2005 (stating that it will consider only papers filed by Stoller via ESTTA); S Indus. Inc.

and Central Mfg. Co. v. Casablanca Indus, Inc., Cancellation No. 92024330, Order of Oct. 3,

2002 (T.T.A.B.) (Opposefs "litigation strategy of delay, harassment, and falsifying documents in

other cases is well documented"); Central Mfg. Inc. V. Third Millenium Tech. Inc., 61

U.S.P.Q.2d 1210, 1214-15 (T.T.A.B. 2001) (finding Opposer had "engaged in a pattern" of "bad

faith" conduct by submitting papers based on "false statements," including in requests for

extensions of time which relied on fabricated claims of ongoing settlement negotiations).
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consolidate this Opposition with a cancellation proceeding involving Applicant's Registration

No. 2,806,075. Opposer's certificate of mailing with the Motion to Consolidate claims that the

Motion to Consolidate in this proceeding was served by first class U.S. mail on April 18, 2006.

The facts, however, contradict that claim.

Applicant received the Motion to Consolidate by mail on or about May 2, 2006.2 Not

only did Applicant receive the papers some two weeks after they were supposedly mailed, but

even then Applicant received only an incomplete copy. Opposer's terse Motion to Consolidate

relies entirely on a Petition for Cancellation of Registration No. 2,806,075 and purports to attach

the Petition as an exhibit to the Motion. Yet, all Applicant received in the mail from Opposer

was the face page of the Petition for Cancellation; none of the remaining pages of the Petition

was included.3 Further, the envelope containing the service copy from Opposer ‘core no US.

Postal Service postmark, but only a preprinted -- and undated -— postage meter stamp.4

On May 3, 2006, Applicant faxed Opposer a letter requesting a complete copy of the

Motion to Consolidate and all of its attachmentss As the letter also pointed out, TTABVUE did

not, as of that time, reflect that any Motion to Consolidate had been filed with the Board.

Opposer never responded to Applicant's request or provided a complete copy.6

Subsequent to Applicant's May 3 letter, Opp0ser's Motion to Consolidate appeared on

TTABVUE. The filing with the Board indicates that the Board did not receive the Motion until

2 Zeller Dec., 11 2 and Exh. 1.
3 Id.

'4 fi,Exh.2.
'5 _1_q,,<n3 andExh.3.6
ii
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