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5.8 Established Profitability of the Patented Product, its Commercial Success, and 
its Current Popularity492  

266. I understand that certain principles must be followed when assessing a reasonable royalty 

in matters involving complex devices with interrelated technologies.493  The overall goal 

is that a reasonable royalty analysis should consider the profitability that is specifically 

attributable to the footprint of the invention in the marketplace, or in other words the 

incremental value contributed by the patents-in-suit. From a financial/economic 

perspective, the idea is to get close to the financial footprint of the patent right, which 

reduces the possibility for error.494 

   
267. G-P Factor 8 involves evaluating the economic benefits that can be specifically attributed 

to the patents-in-suit, and specifically to the extent that any such benefits can be 

distinguished from the products themselves.  This was addressed in the cost and income 

approaches; G-P Factor 8 involves similar considerations (see Section 4.4).  This G-P 

Factor is neutral relative to the baseline(s).  

5.9 Utility and Advantages of the Patented Product Over Old Modes or Devices;495 
and 

5.10 Nature of the Intellectual Property, Character of the Commercial Embodiment 
and the Benefits to Those Who Have Used the Invention496  

268. G-P Factor 9 relates to the advantages of the patent property over any old modes or devices.  

G-P Factor 10 relates to the nature of the patented invention and its associated benefits.  

These two G-P Factors are often considered together due to their similar natures.  I 

 
492 In its entirety, G-P Factor 8 reads: “The established profitability of the product made under the patent; 
its commercial success; and its current popularity.” 
493 See, for example, ResQNet.com, Inc. v. Lansa, Inc., 594 F.3d 860, 869 (Fed. Cir. 2010); Uniloc USA, 
Inc. v. Microsoft Corp., 632 F.3d 1292, 1320 (Fed. Cir. 2011); VirnetX, Inc. and Science Applications 
International Corporation v. Cisco Systems, Inc. and Apple Inc., 2014 WL 4548722, *14 (Fed. Cir. 2014). 
494 Power Integrations, Inc. v. Fairchild Semiconductor Int'l, Inc., 894 F.3d 1258 (Fed. Cir. 2018), citing 
VirnetX, 737 F.3d at 1327. 
495 In its entirety, G-P Factor 9 reads: “The utility and advantages of the patent property over the old modes 
or devices, if any, that had been used for working out similar results.” 
496 In its entirety, G-P Factor 10 reads: “The nature of the patented invention; the character of the 
commercial embodiment of it as owned and produced by the licensor; and the benefits to those who have 
used the invention.” 
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Quadriga software agreement).500  Dr. Mangum performs no such analysis. 

 
273. According to Dr. Mangum, “is the advantage of the Touchstream technology more or less 

advantageous over older products in the hospitality space or the cable industry.”501  Dr. 

Mangum provides no basis for this claim. 

 
274. According to Dr. Mangum, as he is “unaware of any studies or evidence comparing the 

two industries with respect to the Touchstream technology…it is clear that the parties to 

the hypothetical negotiation would understand the economic value of the patents-in-suit 

and how US consumers, and in turn the cable companies value that technology relative to 

the hospitality space.”502  It is unclear why Dr. Mangum believes a lack of documents 

comparing two industries is indicative that the parties would understand the relative value 

of the technology in the two industries.  If anything, this is another reason that the Quadriga 

software agreement is not comparable to the hypothetical license(s).  These industries are 

different, and the use cases are different, as I discussed above.  It is only Dr. Mangum, 

apparently, who believes that the hospitality industry is like consumer cable TV. 

 
275. Dr. Mangum says that “[w]hile on the one hand, in the hospitality space, the technology 

enables consumers to view additional media in the room (e.g., BYOC), in the cable industry 

space, when a subscriber loses a remote, there is an immediate comprehensive 

replacement.”503 This comparison appears to be a mistake by Dr. Mangum, as it does not 

make sense.  Dr. Mangum also states that the cable industry provides services to residential 

customers, but also to hotels.”504  Dr. Mangum does not consider that these are businesses 

that are different and separate, with different technologies and economics, treated as such 

by Charter.505 

 

 
500 Mangum Report, p. 57. 
501 Mangum Report, p. 57. 
502 Mangum Report, p. 57.  
503 Mangum Report, p. 57. 
504 Mangum Report, p. 57. 
505 Interview of Mr. Hardin. 
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