
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION 

TravelPass Group, LLC, Partner Fusion, Inc., 

Reservation Counter, LLC, 

Plaintiffs, 

v. 

Caesars Entertainment Corporation, Choice 

Hotels International, Inc., Hilton Domestic 

Operating Company Inc., Hyatt Hotels 

Corporation, Marriott International, Inc., Red 

Roof Inns, Inc., Six Continents Hotels, Inc., 

Wyndham Hotel Group, LLC, 

Defendants. 

 

 

  

 

 

Case No. 5:18-cv-153-RWS-CMC 

 

JURY TRIAL DEMANDED  

 

HEARING REQUESTED  

 

 

 

 

 

 

 

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION TO EXCLUDE THE 

AFFIRMATIVE REPORTS, OPINIONS, AND TESTIMONY OF DEFENDANTS’ 

EXPERT STEPHEN BECKER  

 

 

 

Case 5:18-cv-00153-RWS-CMC   Document 594   Filed 07/16/21   Page 1 of 24 PageID #:  17879

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


i 

TABLE OF CONTENTS 

 

 

I. INTRODUCTION ...............................................................................................................1 

II. LEGAL STANDARD ..........................................................................................................3 

III. THERE IS NO BASIS TO STRIKE DR. BECKER’S OPINIONS AND REPORT ..........5 

A. Dr. Becker’s Testimony is Reliable, Relevant, and Helpful to the Trier of 

Fact. ..........................................................................................................................5 

B. TravelPass Is Wrong On The Parties’ Burdens Regarding Disgorgement. .............7 

a. Dr. Becker has no obligation to apportion the disgorgement of 

profit award among the multiple claims asserted under the Lanham 

Act. ............................................................................................................ 10 

C. Dr. Becker’s Opinion Estimating Corrective Advertising Expenditures Is 

Reliable and Admissible. .......................................................................................12 

IV. CONCLUSION ..................................................................................................................17 

 

 

 

 

  

Case 5:18-cv-00153-RWS-CMC   Document 594   Filed 07/16/21   Page 2 of 24 PageID #:  17880

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 
 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Astro Technology, Inc. v. Alliant Techsystems, Inc., 

2005 WL 6061803 (S.D. Tex. 2005) .....................................................................13, 14, 15, 16 

Boltex Mfg. Co., L.P. v. Ulma Piping USA Corp., 

2019 WL 9143478 (S.D. Tex. Aug. 23, 2019) ........................................................................10 

Boltex Mfg. Co., L.P. v. Ulma Piping USA Corp., 

2020 WL 3525485 (S.D. Tex. Apr. 21, 2020) .........................................................................10 

Clearline Techs. Ltd. v. Cooper B-Line, Inc., 

948 F. Supp. 2d 691 (S.D. Tex. 2013) .......................................................................................5 

Daubert v. Merrell Dow Pharms., Inc., 

509 U.S. 579 (1993) .........................................................................................................4, 7, 13 

Elorac, Inc. v. Sanofi-Aventis Canada, Inc., 

2017 WL 3592775 (N.D. Ill. Aug. 21, 2017) ....................................................................11, 12 

Firebirds Int’l, Inc. v. Firebird Rest. Grp., LLC, 

2019 WL 3957846 (N.D. Tex. Aug. 21, 2019) ..........................................................................4 

Gavrieli Brands LLC v. Soto Massini (USA) Corp., 

2020 WL 1443215 (D. Del. Mar. 24, 2020) ............................................................................15 

Gucci Am. v. Bank of China, 

768 F.3d 122 (2d Cir. 2014).......................................................................................................8 

Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 

240 U.S. 251 (1916) ...............................................................................................................7, 9 

Illinois Tool Works, Inc. v. Rust-Oleum Corp., 

955 F.3d 512 (5th Cir. 2020) ...............................................................................................9, 10 

Justin Brands, Inc. v. Lucchese, Inc., 

2005 WL 8159158 (N.D. Tex. Aug. 29, 2005) ..........................................................................4 

Logan v. Burgers Ozark Country Cured Hams Inc., 

263 F.3d 447 (5th Cir. 2001) .....................................................................................................9 

Maltina Corp. v. Cawy Bottling Co., 

613 F.2d 582 (5th Cir. 1980) .................................................................................................8, 9 

Case 5:18-cv-00153-RWS-CMC   Document 594   Filed 07/16/21   Page 3 of 24 PageID #:  17881

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 
 

McCord v. Prudential Ins. Co. of Am., 

2011 WL 6176473 (E.D. Tex. Aug. 17, 2011) ..........................................................................4 

Mishawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co., 

316 U.S. 203 (1942) ...........................................................................................................7, 8, 9 

Neutron Depot, L.L.C. v. Bankrate, Inc., 

798 F. App’x 803 (5th Cir. 2020) ..............................................................................................5 

Neutron Depot, LLC v. Bankrate, Inc., 

2018 WL 3014435 (W.D. Tex. May 1, 2018) ...........................................................................5 

Primrose Operating Co. v. Nat’l Am. Ins. Co., 

382 F.3d 546 (5th Cir. 2004) .....................................................................................................4 

ProTradeNet, LLC v. Predictive Profiles, Inc., 

6:18-CV-38-ADA, 2020 WL 5510732 (W.D. Tex. Mar. 10, 2020) ........................................15 

Rex Real Est. I, L.P. v. Rex Real Est. Exch., Inc., 

No. A-19-CV-696-RP, 2020 WL 710198 (W.D. Tex. Feb. 12, 2020) ....................................16 

Static Control Components, Inc. v. Lexmark Intern., Inc., 

2007 WL 7083655 (E.D. Ky. 2007) ........................................................................................11 

Texas Pig Stands, Inc. v. Hard Rock Cafe Int’l, Inc., 

966 F.2d 956 (5th Cir. 1992) .....................................................................................................9 

Three Boys Music Corp. v. Bolton, 

212 F.3d 477 (9th Cir. 2000) .....................................................................................................9 

United States v. Jackson, 

19 F.3d 1003 (5th Cir. 1994) .....................................................................................................4 

WMS Gaming, Inc. v. WPC Prods. Ltd., 

542 F.3d 601 (7th Cir. 2008) .................................................................................................8, 9 

Worldventures Holdings, LLC v. Ariix, LLC, 

2019 WL 6037989 (E.D. Tex. Jul. 31, 2019) ............................................................................4 

Statutes 

15 U.S.C. 1117(a) ............................................................................................................................8 

15 U.S.C. § 1117(a) .........................................................................................................................5 

Other Authorities 

Local Rule CV-5(a)........................................................................................................................20 

Case 5:18-cv-00153-RWS-CMC   Document 594   Filed 07/16/21   Page 4 of 24 PageID #:  17882

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


OPPOSITION TO MOTION TO EXCLUDE EXPERT STEPHEN BECKER – Page 1 
 

Defendants Choice Hotels International, Inc. (“Choice”), Marriott International, Inc. 

(“Marriott”), and Six Continents Hotels, Inc. (“Six Continents”) (collectively, “Defendants”) 

hereby oppose the Motion to Exclude The Affirmative Reports, Opinions, And Testimony Of 

Defendants’ Expert Stephen Becker, Dkt. 559, (the “Motion”) filed by Plaintiffs TravelPass 

Group, LLC, Partner Fusion, Inc., and Reservation Counter, LLC (collectively, “TravelPass”). 

I. INTRODUCTION 

Dr. Stephen Becker is an experienced and well-regarded expert in the areas of financial 

analysis and economic damages. Defendants have retained Dr. Becker to analyze damages in this 

case related to both TravelPass’s antitrust claims and Defendants’ Lanham Act and state law 

counterclaims. TravelPass argues in its Motion that Dr. Becker’s opinions related to Defendants’ 

counterclaims should be excluded. The Court should deny TravelPass’s Motion because its 

criticisms of Dr. Becker’s opinions are wrong on the law or at most go to the weight of his 

testimony, not its admissibility.  

Defendants will prove at trial that TravelPass has misled consumers into believing that they 

were booking hotel room reservations directly with a hotel when in fact they were booking with 

TravelPass. Nearly all of TravelPass’s customers wound up booking with TravelPass by (1) 

searching online for a specific hotel brand in a specific location—e.g., “Holiday Inn Texarkana,” 

(2) following a link in a sponsored ad, (3) arriving at a hotel landing page, (4) ultimately making 

a reservation though the TravelPass website or dialing a phone number on the TravelPass website 

that connected the customer to a call center. At each step of this process, TravelPass set out to 

mislead the consumer into believing they were dealing directly with a centralized reservation 

counter or desk for the hotels themselves. For example, TravelPass’s sponsored ads prominently 

feature hotel brand names along with phrases like “book direct” and URLs like 

"holidayinn.reservationcounter.com. TravelPass’s websites also featured hotel brand names, along 
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