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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF TEXAS  

AUSTIN DIVISION 
 
 
 
UNITED STATES OF AMERICA, 
 
 Plaintiff. 
 
v. 
 
PAUL KRUSE, 
 
 Defendant. 
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CRIMINAL NO. 1:20-CR-00122-RP 
 
 
 
 
 

 
  

 
UNITED STATES’ RESPONSE TO DEFENDANT’S MOTION TO DISMISS THE CASE 

FOR LACK OF SUBJECT MATTER JURISDICTION 
 

TO THE HONORABLE ROBERT PITMAN, 
UNITED STATES DISTRICT JUDGE: 
 

The United States properly instituted a felony criminal information against defendant 

PAUL KRUSE on May 1, 2020, amidst the exigent circumstances of a global pandemic that 

precluded safely convening a grand jury.  The defendant chose not to waive prosecution by 

indictment, and the information therefore should now be dismissed.  Pursuant to statute, the United 

States may seek the return of a new indictment within six months of the date of dismissal of the 

information, or six months from the date when the next regular grand jury is convened.  18 U.S.C. 

§ 3288.  During that time, any applicable statute of limitations will be tolled.  Id.  While the public 

health circumstances surrounding this matter are unusual, the law sets a straightforward course to 

follow. 
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ARGUMENT 

1. A Felony Information May Lawfully Institute a Criminal Proceeding 
 

By statute, “except as otherwise expressly provided by law, no person shall be prosecuted, 

tried, or punished for any offense, not capital, unless the indictment is found or the information is 

instituted within five years next after such offense shall have been committed.”  18 U.S.C. § 

3282(a).  The filing of an information, even without defendant’s waiver of indictment, qualifies as 

“institut[ing]” the information under 18 U.S.C. § 3282(a).  United States v. Burdix-Dana, 149 F.3d 

741, 742 (7th Cir. 1998).  In Burdix-Dana, the Court reasoned that although the “absence of a valid 

waiver of prosecution by indictment bars the acceptance of a guilty plea or trial,” it does not 

“mak[e] the filing of an information a nullity.”  Id.; see also United States v. Cooper, 956 F.2d 

960, 962-963 (10th Cir. 1992) (applicable rule does not prohibit the filing of an information in the 

absence of waiver of indictment by defendant; instead, the rule proscribes prosecution without 

waiver).  The United States is unaware of any court of appeals opinion that conflicts with the 

commonsense holding in Burdix-Dana.   

Section 3282 contains no requirement that the United States must not only file an 

information but also obtain a defendant’s waiver of indictment before the expiration of the statute 

of limitations.  Instead, the statute requires only that the information be “instituted”—that is, 

“inaugurate[d],” “commence[d],” “start[ed],” or “introduce[d].”  Black’s Law Dictionary 800 (6th 

Ed. 1990).  In a different statutory context, the Supreme Court has construed “instituted” in exactly 

that fashion.  Gollust v. Mendell, 501 U.S. 115, 124 (1991).  Institution requires only 

“commencement[.]”  Id.   

This position is consistent with courts’ interpretation of Federal Rule of Criminal 

Procedure 7(b), which states that an information may be used to prosecute a felony case with a 
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valid waiver of indictment.  Rule 7(b) does not “prohibit the filing of an information in the absence 

of a waiver by the defendant.  Instead, the rule proscribes prosecution without waiver.  Therefore, 

[an] information [can be] filed within the period of limitations, thus providing a valid basis for 

prosecution.”  United States v. Cooper, 956 F.2d 960, 962–63 (10th Cir. 1992).   

The defendant correctly cites to Fifth Circuit cases for the proposition that an information 

should be dismissed where there is no valid waiver of indictment.  However, those cases do not 

hold that a waiver is required to institute an information.  See United States v. Teran, 98 F.3d 831, 

835 (5th Cir. 1996) (indictment or waiver of indictment is necessary to convict defendant of a 

felony); United States v. Moore, 37 F.3d 169, 173 (5th Cir. 1994) (analyzing validity of defendants’ 

written waivers of indictment); United States v. Montgomery, 628 F.2d 414, 416 (5th Cir. 1980) 

(analyzing whether defendant’s waiver of indictment was made knowingly).   

Two of the cases cited by defendant from outside the Fifth Circuit are in accord with the 

United States’ position that a felony information validly institutes a criminal proceeding.  See 

United States v. Wessels, 139 F.R.D. 607, 609 (M.D. Pa. 1991) (an information may be filed before 

the defendant waives his right to be prosecuted by indictment but he cannot be required to plead 

or be tried until such waiver has been made); United States v. Watson, 941 F. Supp. 601, 602-03 

(N.D. W.Va. 1996) (citing to Montgomery for the proposition that the lack of a valid waiver of 

indictment goes to the jurisdiction of the court but stating that an information may be filed without 

a waiver).  In fact, the partial quote from Watson cited by defendant, “[i]t is beyond peradventure 

that the absence of a valid waiver of prosecution by indictment is a jurisdictional defect that bars 

the acceptance of a guilty plea or the commencement of trial on the relevant charges,” goes on to 

state that “[i]t does not follow from that proposition, however, that a waiverless information cannot 

therefore be ‘instituted’ within the meaning of § 3282.”  Id. at 603.   
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Defendant does not seem to argue in his motion that the information in this case was not 

properly instituted, but he does cite to one district court case that is in disagreement with the 

holding in Burdix-Dana.  However, that case from the District of Massachusetts is not controlling 

authority, and the court in that case also acknowledged that “the few courts to have considered the 

question have reached the opposite conclusion.”  United States v. Machado, 2005 WL 2886213, 

at *8.  Along those lines, the United States also brings the court’s attention to United States v. 

Sharma, in which a district court in the Southern District of Texas questioned the holding in 

Burdix-Dana that a felony information can properly institute a criminal proceeding.  United States 

v. Sharma, 2016 WL 2926365.  However, the Sharma court noted two crucial distinctions:  First, 

the court found that exigent circumstances could provide a valid basis to proceed by information.  

Id. at *3-4.  Second, the court noted that the information in Sharma was filed under seal, keeping 

it hidden from the defendant and public scrutiny and thereby undermining one of the purposes of 

filing within the statute of limitations.  Id. at *4.   

In the instant case, the ongoing pandemic prevented a safe meeting of the grand jury and 

constituted a considerable exigent circumstance.  Further, the United States filed the information 

publicly to provide defendant with notice of the charges and allegations against him.  Therefore, 

Sharma is not in direct contradiction with the United States’ position.  As with Machado, it also is 

not controlling authority.   

In sum, the statute and case law interpreting it support the United States’ assertion that the 

government lawfully instituted an information charging the defendant here with seven felony 

counts. 
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2. The Information was Properly Filed Within the Statute of Limitations Period 
 

An information must be instituted within five years after an offense is committed.  18 

U.S.C. § 3282(a).  In this case, the information filed on May 1, 2020 sets out seven counts that 

allege crimes committed between February 19, 2015 and April 7, 2015, as well as certain aspects 

of a conspiracy that appropriately reach back further than those dates.  These counts are all within 

the statute of limitations.  First, the defendant signed a one-month tolling agreement with the 

United States dated January 21, 2020.  (Exhibit #1).  The tolling agreement alone means that counts 

1 and 6-7 of the information are within the statute of limitations.  Further, the Chief Judge for the 

Western District of Texas subsequently issued an order tolling all deadlines, including all statutes 

of limitations, beginning on March 16, 2020.  Additional Order Regarding Grand Jury 

Proceedings Under the Exigent Circumstances Created by the COVID-19 Pandemic (March 16, 

2020) available at https://www.txwd.uscourts.gov/wp-content/uploads/2020/03/ORDER-re-

Grand-Jury-Proceedings-031620.pdf.  The Chief Judge subsequently extended the tolling of 

statutes of limitations through supplemental orders which remain in place through June 30, 2020.  

Supplemental Order Regarding Court Operations Under the Exigent Circumstances Created by 

the COVID-19 Pandemic (April 15, 2020) available at https://www.txwd.uscourts.gov/wp-

content/uploads/2020/03/SupplementalOrderCOVID19-041520.pdf; Supplemental Order 

Regarding Court Operations Under the Exigent Circumstances Created by the COVID-19 

Pandemic (May 8, 2020) available at https://www.txwd.uscourts.gov/wp-

content/uploads/2020/03/SupplementalOrderCOVID19%20050820.pdf.  The Chief Judge’s 

orders means that counts 2-5 of the information also fall within the statute of limitations.  

 

 

Case 1:20-cr-00122-RP   Document 19   Filed 06/26/20   Page 5 of 12

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


